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This Brief is submitted pursuant to Mass. R. App. P. 17. 

Jay Lively, your pro se Amicus submits his brief in support 

of Defendant-Appellant and in the interest of families 

presently at risk of eviction and MA homeowners already 

wrongfully foreclosed upon by a non-existent legal entity.  

 
STATEMENT OF INTEREST OF AMICUS CURIAE 

 
 This Court’s Amicus Jay Lively has been learning Law 

related to Predatory Residential Mortgages and Foreclo-

sures since June 2020. Lively has logged hundreds of hours 

researching related case law; in addition Lively has 

weekly trainings sessions with a Lexis Solutions Consult-

ant. These Lexis training sessions focus on refining 

search queries and assistance with the use of the Lexis 

research software. He continues both to this day. 

 Because of this relationship, Lively has unique in-

formation and expertise – specifically, relevant here, as 

to the history of Foreclosure by Sale. Also, Lexis data-

bases shows that no caselaw exists to support the propo-

sition that after even a successful, valid, not void fore-

closure by sale, the legal occupants can or do become 

tenants at sufferance. 

 Lively himself also brings personal experience stav-

ing off a foreclosure of a loan prohibited on more than 
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one basis including under the Predatory Home Loan Prac-

tices Act. 

 Lively is also the author of a soon-to-be-released 

study on a pattern of so-called “mortgage assignments” 

which, while legally relied upon, even though void on the 

world under the principles of the U.S. Bank as Trustee v. 

Ibanez decision and the Statute of Frauds among other sta-

tistically significant bases.  

  Like so many others, Lively’s purported mortgage was 

purportedly assigned to a securitized trust (“ST”) without 

authority, long after ST’s closing & deadline for substi-

tuting mortgages. In fact, his own “assignment” spurred 

him to research in the Barnstable County Registry of Deeds 

(“BRoD”) for other documents titled “assignments”, with 

same parties (Deutsche Bank National Trust, Co & MERS), 

and recorded between: 1/01/10–8/01/13 show an indisputable 

patter of: 

• No executed founding document, (Pooling and Servicing 
Agreement, “PSA”) recorded with SEC;  

• No executed PSA or certificate of Trust recorded in 
Registry of Deeds; 

• Mortgages1,2 that were predatory and illegal at origin-
ation and never modified so affordable; 

• No Depositor registered with Secretary of State (See 
Addendum)  

• MERS was bolded as mortgagee in the mortgage when it 

 
1  Com. v. H&R Block, Inc. et al No. 08-2474-BLS (Mass. 
Super. Ct. file 2008) 
2 Com. v. Fremont Investment & Loan, No. 07-4373-BLS1 
(Mass. Super. Ct. file 2008) 
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cannot hold title to real property, see below; 
• Robosigners appear on ST’s recorded documents. 

 
STATEMENT OF FACTS 

 Upon review of Appellant and Appellee and Reply 

brief, the following is clear: 

As D’Andrea points out in her reply brief, Appellee’s 

entire formulation depends upon categorizing her as having 

at some point been a tenant so she became a tenant-at-

sufferance of theirs. 

 This even though the record shows their Notice to 

Quit, RA1/99, says: 

“As you are aware, you have no tenancy relationship 
with my clients. Likewise, you had no tenancy rela-
tionship with the prior owner, JPMORGAN Chase Bank 
who acquired the property by foreclosure. As such, 
you are legally tenants at sufferance.” Howard v. 
Merriam, 5 Cush. 563, 59 Mass. 563, 567-8 (1850). 

 
 Appellee’s hang their entire argument on that basis 

(i) that a private tenancy obligation of some kind must 

exist such that D’Andrea could have a private monetary 

obligation to them. And  

(ii) that this obligation could exist and be statutorily 

enforced under the uniquely Landlord-Tenant appeal bond 

provisions of MGL Ch. 239 §5(c) et seq. Further  

(iii) that D’Andrea could pay them “rent” without creation 

of a tenancy which has been a jurisprudential impossibil-

ity since holdover occupants, once the title from the 
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purported foreclosure by sale has been settled, were added 

to the Summary Process statute in 1879. And finally,  

(iv) that because of that private obligation, such ‘rent’ 

is not purely a court ordered cost – even though they argue 

its imposition occurs through a court determination (“bal-

ancing test” on a case-by-case basis only due pending an 

appeal.) (Appellee Brief p.9) 

There is no previous stare decisis for the proposi-

tion that after an alleged and unadjudicated foreclosure 

by sale that a mortgagor (or their family members) become 

tenants-at-sufferance. 

 And Lexis-Nexis’ researchers agree with us – they 

removed the wrongful citation completely. See below. 

 

ARGUMENT 
 

 On or about February 22, 2022, I was contacted because 

our network of homeowners fighting illegal foreclosures 

knows that I have an ongoing training relationship with 

Lexis-Nexis.  

Apparently, others had tried to reach Lexis Nexis, 

because the cases listed as “key interpretative decisions” 

relevant to a statute listed under relevant caselaw as a 

“major decision”, for what was a misrepresentation, actu-

ally, of a minor decision. Apparently, a misinterpretation 
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of an SJC decision had been corrected over 170 years ago 

by the SJC, itself, but that misinterpretation was still 

sitting on the Lexis-Nexis major key decisions list. 

 
A. First Twenty-five Year History of Summary Process Law 
as SJC Interpreted in Howard v. Merriam (1850) 
 

 The “further remedies for landlords and tenants” 

statute, also known as “summary process” was enacted in 

1825. As the 1850s thorough review by the Massachusetts 

Supreme Judicial Court in Howard v Merriam 59 Mass. 563 

(1850) describes the original enactment: 

“The first statute provision, which was intended to 
give a remedy to landlords, to enable them to obtain 
possession of tenements, against tenants holding 
over, by a summary process before a justice of the 
peace, was the statute of 1825, c. 89. The mischief 
manifestly was, that tenants, after their right to 
hold had terminated, or after ceasing to pay rent, 
could only be removed, and landlords restored to pos-
session, by a final judgment in a real action; and 
such defaulting tenant might keep the rightful owner 
out, without paying rent, so long as legal process 
could be kept on foot” 
 

The title clearing procedures for a Writ of Entry 

were removed and the 1825 law specifically required the 

case be transferred to the Court of Common Pleas (now 

Superior Court) if the Plaintiff’s title were challenged. 

The Further Remedies statute was further amended in 

Chapter 104 of the Acts of 1836, adding forcible ejectment 

and forcible detainer violations as also covered under the 

summary process statute. 
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In 1850, after 25 years of interpretation by the 

courts, the SJC reviewed the most salient interpretative 

decisions of the Summary Process law in Howard v. Merriam. 

It described the present purpose of the statute in its 

most recent amended version (of 1836) as covering: 

“the cases of forcible entry and detainer, and of a 
lessee holding over after a demise, which the commis-
sioners in their notes (see note, c. 104, § 26,) con-
sidered nearly analogous, were brought together and 
provided for in one and the same section; c. 104, § 
2.” 

 
B. Lexis-Nexis Affirms that Massachusetts Supreme Ju-
dicial Court Already Clarified no Tenancy-at-Suffer-
ance after a Foreclosure by Sale 
 

Among those decisions was correcting what had already 

become, in the previous 10 years (1840 to 1850), a misin-

terpretation of the Kinsley v. Ames, 2 Met. 29 (1840). As 

the SJC put to rest in Merriam at 577: 

“The object was not to show, that the process 
against Ames was brought against him as tenant at will 
or at sufferance, but to show that the entry of the 
purchaser in that case was rightful, and his posses-
sion lawful. The adjudication was founded on the other 
branch of the statute, giving a summary process, in 
case of a forcible detainer.”) 

 
It is that misinterpretation that somehow Lexis-Nexis 

had reanimated in its “key decision” list in relationship 

to the Summary Process which Howard v. Merriam corrected 

174 years ago. 

The following correction request was sent to Lexis-

Nexis on March 1, 2023: 
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“We’re asking you to please correct the legislative 
history and shepardization of what is the present Mass 
General Laws Chapter 239. In the relevant case his-
tory, the key interpretative decisions are not listed. 

Howard v. Miriam[sic] 1850 was an overview decision 
that literally clarified all of the significant deci-
sions up to that point in relationship to the statute, 
which was originally passed in 1825. [Chapter 89 Acts 
of 1825]  

Howard v. Miriam[sic] was a very careful review and 
an extensive review by the Massachusetts Supreme Ju-
dicial Court of its own decisions and identifying ways 
in which they had been misinterpreted. This includes 
a decision that you list as a major decision which 
was actually a minor decision, Ames v. Kinsley[sic], 
which has been widely misinterpreted and the misin-
terpretation of it had already commenced before Howard 
v. Miriam was decided 170 years ago. 
 
Howard v. Miriam[sic] clarifies the misinterpretation 
and corrects the jurisprudence. And yet you are quot-
ing the case with the misinterpretation in your his-
tory.  
  
Further, the absolute critical interpretation under 
Warren v. James a decision of 1881, which is wrongly 
captioned as having been made in 1880 by some of the 
major search engines. The 1881 Warren v. James deci-
sion explicitly clarified critical matters as to the 
absolute limitation of the applicability of the stat-
ute. That is to plaintiffs with already established 
and unchallenged and arguably unchallengeable title 
to property. It also clarified that the payment of 
rent as required in most situations under the statute 
would establish a formal legal landlord-tenant rela-
tionship and is, therefore, a major decision. It also 
was decided less than two years after a major change 
in the statute itself that was passed in 1879. [Chap-
ter 237 of Acts of 1879] 
 
Perhaps Lexis would consider adding a version of the 
text below as clarification in the annotations of the 
law for Chapter 239. 

The court in Howard v. Merriam, (1850), referenced 
the prior decision in Kinsley v. Ames, 2 Met. 29, 
(1840): 
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"The object was not to show, that the process against 
Ames was brought against him as tenant at will or at 
sufferance, but to show that the entry of the pur-
chaser in that case was rightful, and his possession 
lawful. The adjudication was founded on the other 
branch of the statute, giving a summary process, in 
case of a forcible detainer." [Howard v. Merriam, 59 
Mass. 563, 577 (1850)]. 

 
C. Lexis-Nexis by 15 Days Later and With No Dialogue 
Needed Nor To-Do Had Deleted Wrong-Footed Citation 
  

Lively’s Lexis Solutions Consultant was able ele-

vate the proposed correction for review by the undis-

puted top experts of the Lexis-Nexis research division. 

They agreed that they had wrongly presented Kinsley v. 

Ames as standing for the same wrong interpretation that 

this SJC corrected in 1850 and Howard v. Merriam has 

never been distinguished or reversed since then. 

Per their research division, their correction is, 

as they described it:  

“Looks like the new notes are now displaying online. 
Under ALM GL ch. 239, s. 1, I added two notes on 
Howard v. Merriam (1850) under schemeline 1.5 Applica-
bility; I replaced the existing note on Kinsley v. 
Ames (1840) with a new note (under schemeline 3); and 
we already had two notes under schemeline 7 on Warren 
v. James (1881) and I added a third note on that 
decision. Please share these details with the cus-
tomer, and I will keep this Webstar open for two or 
three business days further so we can see if this 
meets the customer's expectations.”  
 

It has, therefore, been settled law for 174 years, 

when we notified Lexis that they had it misrepresented 

to the legal community as if there could be such a thing 
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as tenancy-at-sufferance post a purported nonjudicial 

foreclosure by sale in Massachusetts where no previous 

tenancy existed.  

D. SJC Final Interpretation Clear by 1850 that it was 
Settled Law Even Then that Tenancy-at-Sufferance Only 
Arises at the End of a Prior Tenancy 
 

In fact, Howard v. Merriam makes it clear that ten-

ancy-at-sufferance not only was not the one of three bases 

on which the Ames v. Kinsley case was covered by the evic-

tion chapter, now at MGL Chap. 239. But, they actually 

point out that tenancy at sufferance can only arise from 

a holdover tenancy. Having Shepardized Howard v Merriam, 

59 Mass. 563, 580 (1850) it is still good law for defining 

a tenancy-at-sufferance can arise; it can only exist where 

there was a previous tenancy: 

“By the parol lease, the defendant was tenant at 
will only; but by the subsequent lease for years to 
Dow, the estate at will was determined by act of law; 
and the defendant then became tenant at sufferance 
only.”  

 
As we know from the Merrill v. Bullock, 105 

Mass.(1870), Merrill required that a defendant have a vol-

untary contract as to paying for occupancy and, thus, to 

have, as tenant or not, acknowledged the Plaintiff’s ti-

tle: 

“In the opinion of the majority of the court, the 
intention of the legislature was to remove the doubts 
which had arisen from the opinion in Delano v. Mon-
tague, [58 Mass. 42, 44 (1849)] above cited; to 
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prevent any tenant from occupying premises without 
making compensation to his landlord; and to declare 
that an action of contract for use and occupation 
might be maintained wherever the relation of tenant 
and landlord, either by lease for years or at will, 
or permission and assent, express or implied, had 
existed between the defendant aplaintor between the 
defendant and any person with whom the plaintiff was 
in privity of estate, even if he might not, but for 
the statute, have been in sufficient privity with the 
defendant to maintain the action; but not to make the 
occupant of land liable to an action of contract by 
a person whose title he had never admitted, expressly 
or by implication, but had always denied, and whose 
tenant he had never in any sense been; and that this 
construction is already established by the cases ad-
judged since the statute.” Merrill v. Bullock, 105 
Mass. 486, 491–92 (1870) 
 
The Legislature had to create sufficient privity by 

passing what is now MGL Chap. 186 §3 for tenancy that 

applies only to pre-existing tenancies that hold over af-

ter a purported sale of the title to the property, to even 

to be able to be subject to our summary process law at MGL 

Chap. 239. 

E. Appellee’s Entire Claim for Possession Cannot Exist 
Given no Prior Tenancy and no Tenancy-at-Sufferance 
 
 Appellee admits that the only basis ever provided to 

evict from its first notice to D’Andrea and her Household, 

the Notice to Quit (pre-requisite to a Summary Process 

case) provided one and only basis – which as shown above 

is inapplicable: 

“As you are aware, you have no tenancy relationship 
with my clients. Likewise, you had no tenancy rela-
tionship with the prior owner, JPMORGAN Chase Bank 
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who acquired the property by foreclosure. As such, 
you are legally tenants at sufferance.”3 
 

Where the Notice to Quit does not provide a legal 

basis for eviction, it appears a new one must be served 

and the Summary Process case recommenced. 

“The basis for the landlord's eviction action is 
limited to the reasons for eviction provided in the 
notice to quit. Strycharski v. Spillane, 320 Mass. 
382, 384-385 (1946). Where a landlord seeks to evict 
the defendant for reasons other than those provided 
in the notice to quit, the landlord must "recommence 
the summary process procedure and issue a new notice 
to quit" explaining the new grounds for eviction, and 
then file a new summary process summons and complaint 
if the tenant chooses not to vacate the premises. 
Federal Nat'l Mtge. Ass'n v. Nunez, 460 Mass. 511, 
520 n.11 (2011), citing Strycharski, supra.” Ad-
jartey v. Central Housing Court, 481 Mass. 830, 854 
(2019) 

 
 Given all of the above, it appears that this Court 

(or the Appeals Court) must vacate the Frechette judgment 

on this basis of long settled law by itself and the case 

must be recommenced.  

F. With no Rationale for Competing Tenant and Landlord 
Interests, this Court’s Review is Strict Judicial Scru-
tiny of Any Violation of D’AnDrea’s Right as Indigent 
Litigant 
 
 Further, although Lively had to wait for an informal 

 
3 See Appellee brief throughout referring to D’Andrea and 
other members of her household only as tenants-at-suffer-
ance and specifically at bottom P.11-12, characterizing 
the only basis for their Notices to Quit served “on D’An-
drea and the other occupants … informed D’Andrea that she 
was a tenant-at-sufferance, because she had no tenancy 
relationship with either J.P.Morgan, or the prior owner, 
her mother.” 
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transcription because no formal one appears to post, the 

entire SJC oral argument appears to not apply. 

Given the above, references to D’Andrea as a tenant-

at-sufferance and, therefore, reliance on tenant-only 

statutes (such as MGL Chap. 239 §5) and a “rationality” 

test by the Massachusetts Legislature as to competing 

needs of landlords and tenants (where everyone agrees 

there was not and could not have been a tenancy and Fre-

chette and his colleague are not landlords) – the entire 

Oral Argument and SJC review so far appears cannot apply. 

Instead, there are no competing constitutional in-

terests between tenants and landlords and the Legislature 

has not had to balance as it did in MGL Chapter 239 §5. 

Rather, there is only one extensive law spanning 7 sections 

(MGL Chapter 261 §§27A-27G). 

That law is irrefutably a constitutionally-based, 

equal protection and due process law. As such the Court 

must and, for our society’s moral function, should uphold 

it fully. And as such, this Court decision-making rule 

here is Strict Judicial Scrutiny. 

G. With Tenancy of Any Kind Including Tenancy at Suffer-
ance Irrelevant, Oral Argument and Appellee’s Case Inap-
plicable

See starting at minute 1:15, the Honorable Associate 

Justice Kafker mistakenly sets the stage by saying: 
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“They are going to lose their tenancy anyway in many re-

spects.” 

While Frechette’s attorney correctly defines what 

‘tenancy-at-sufferance’ requires as interchangeable with 

“holderover tenants” (around minute 29), he has repeatedly 

identified that none of D’Andrea’s household was their 

tenant nor that of JP Morgan Chase before them; yet, his 

entire argument like Frechette and his Colleague’s previ-

ous communications, it appears, since their purported pur-

chase, all depend upon the legal status of tenancy-at-

sufferance.  

Not one element of Appellee’s argument survives this 

fundamental legal misunderstanding. 

CONCLUSION 

Massachusetts law was settled 174 years ago, that 

those who were not previously tenants cannot be tenants-

at-sufferance. They are legal occupants in “actual pos-

session” according to the settled law in the Attorney Gen-

eral v. Dime Savings Bank, N.A. (1992) decision. 

Given the above, no tenancy has existed and the entire 

legal basis of Frechette and his colleague’s legal case 

from the wrongly-basis Notice to Quit is not cognizable 

under Massachusetts stare decisis. 
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Oral argument only discussed the situation of ten-

ants and tenants-at-sufferance and landlords with set-

tled titles. Therefore, it appears that while D’Andrea’s 

situation has not been argued orally, the documentary 

evidence shows this case has not legally existed under 

our laws.  

Remand should reflect that with a dismissal of the 

underly case entirely. 

Respectfully submitted, 

Jay Lively
   24 Pinehurst Road, 

E. Falmouth, Ma 02536
774-521-6382

DATE: February 26, 2024 
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https://mail.google.com/mail/u/0/?ik=be054db08e&view=pt&search=all&permmsgid=msg-f:1792059358578721262&simpl=msg-f:1792059358578721… 1/2

Fwd: Update sorry.... Mass General Laws Chapter 239, Lexis Nexis correction
request
Jay Lively <jay.lively22@gmail.com> Tue, Feb 27, 2024 at 8:36 AM
To: Mags Philippe <maggie02325@gmail.com>

---------- Forwarded message ---------
From: Jay Lively <jay.lively22@gmail.com>
Date: Tue, Mar 1, 2022 at 2:49 PM
Subject: Update sorry.... Mass General Laws Chapter 239, Lexis Nexis correction request
To: Enneking, Patrick (LNG-DAY) <patrick.enneking.1@lexisnexis.com>

Patrick,

Please disregard the prior e-mail. The version that follows has additional details and citations that were missing.

Grace C Ross
774-271-7677
grace4worcester@gmail.com

Is the best person to contact with any questions regarding the request below.

Thank you,

J

Re: Mass General Laws Chapter 239, Lexis Nexis correction request

Dear CEO Lexis Nexis,

We’re asking you to please correct the legislative history and shepardization of what is the present
Mass General Laws Chapter 239. In the relevant case history, the key interpretative decisions are not
listed.

Howard v. Miriam 1850 was an overview decision that literally clarified all of the significant
decisions up to that point in relationship to the statute, which was originally passed in 1825.
[Chapter 89 Acts of 1825] 

Howard v. Miriam was a very careful review and an extensive review by the Massachusetts Supreme
Judicial Court of its own decisions and identifying ways in which they had been misinterpreted. This
includes a decision that you list as a major decision which was actually a minor decision, Ames v.
Kinsley, which has been widely misinterpreted and the misinterpretation of it had already
commenced before Howard v. Miriam was decided 170 years ago.

Howard v. Miriam clarifies the misinterpretation and corrects the jurisprudence. And yet you are
quoting the case with the misinterpretation in your history. 
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2/27/24, 8:37 AM Gmail - Fwd: Update sorry.... Mass General Laws Chapter 239, Lexis Nexis correction request

https://mail.google.com/mail/u/0/?ik=be054db08e&view=pt&search=all&permmsgid=msg-f:1792059358578721262&simpl=msg-f:1792059358578721… 2/2

Further, the absolute critical interpretation under Warren v. James a decision of 1881, which is
wrongly captioned as having been made in 1880 by some of the major search engines. The 1881
Warren v. James decision explicitly clarified critical matters as to the absolute limitation of the
applicability of the statute. That is to plaintiffs with already established and unchallenged and
arguably unchallengeable title to property. It also clarified that the payment of rent as required in
most situations under the statute would establish a formal legal landlord-tenant relationship and is,
therefore, a major decision. It also was decided less than two years after a major change in the
statute itself that was passed in 1879. [Chapter 237 of Acts of 1879]

Perhaps Lexis would consider adding a version of the text below as clarification in the annotations
of the law for Chapter 239.

The court in Howard v. Merriam,  (1850), referenced the prior decision in Kinsley v. Ames, 2 Met.
29, (1840):

"The object was not to show, that the process against Ames was brought against him as
tenant at will or at sufferance, but to show that the entry of the purchaser in that case was
rightful, and his possession lawful. The adjudication was founded on the other branch of
the statute, giving a summary process, in case of a forcible detainer." [Howard v.
Merriam, 59 Mass. 563, 577 (1850)].

Thank you,

Grace C Ross
774-271-7677
grace4worcester@gmail.com
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Gmail - Fwd: ALM GL ch. 239, s. 1 - correction

https://mail.google.com/mail/u/0/?ik=be054db08e&view=pt&search=all&permmsgid=msg-f:1792058132531955402&simpl=msg-f:1792058132531955… 1/2

Fwd: ALM GL ch. 239, s. 1 - correction
Jay Lively <jay.lively22@gmail.com> Tue, Feb 27, 2024 at 8:17 AM
To: Mags Philippe <maggie02325@gmail.com>

---------- Forwarded message ---------
From: Jay Lively <jay.lively22@gmail.com>
Date: Sun, Jan 28, 2024 at 9:12 PM
Subject: ALM GL ch. 239, s. 1 - correction
To: Grace Ross <grace4worcester@gmail.com>

---------- Forwarded message ---------
From: Jay Lively <jay.lively22@gmail.com>
Date: Wed, Mar 16, 2022 at 4:09 PM
Subject: ALM GL ch. 239, s. 1
To: Grace Ross <grace@geeseinflight.com>

Grace,

Please see the update on the request we made.

Take care,

J

---------- Forwarded message ---------

Hi, Jay.  I just heard back from the product area regarding the issue Grace Ross reported.  Here are the notes on the
changes that were made.  Please take a look and let me know if you or she has any feedback.

Thanks!

Pat

Looks like the new notes are now displaying online. Under ALM GL ch. 239, s. 1, I added two notes on Howard v.
Merriam (1850) under schemeline 1.5 Applicability; I replaced the existing note on Kinsley v. Ames (1840) with a
new note (under schemeline 3); and we already had two notes under schemeline 7 on Warren v. James (1881) and
I added a third note on that decision. Please share these details with the customer, and I will keep this Webstar
open for two or three business days further so we can see if this meets the customer's expectations. 
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To quickly schedule a meeting with me please use this LINK.

Patrick Enneking

Tele Solutions Research Consultant – Corporate Legal

LexisNexis  | North American Research Solutions

Direct: +1 937.247.1554  |  Toll Free: +1 800.227.9597 x2471554  |  Email: Patrick.Enneking.1@LexisNexis.com

We value your privacy. View the LexisNexis Privacy Policy or use the preference manager to update your email
preferences.
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Please see the update on the request we made.

Take care,

J

---------- Forwarded message ---------

Hi, Jay.  I just heard back from the product area regarding the issue Grace Ross reported.  Here are the notes on t
changes that were made.  Please take a look and let me know if you or she has any feedback.

Thanks!
Pat

Looks like the new notes are now displaying online. Under ALM GL ch. 239, s. 1, I added two notes on Howa
v. Merriam (1850) under schemeline 1.5 Applicability; I replaced the existing note on Kinsley v. Ames (1840
with a new note (under schemeline 3); and we already had two notes under schemeline 7 on Warren v. Jam
(1881) and I added a third note on that decision. Please share these details with the customer, and I will ke
this Webstar open for two or three business days further so we can see if this meets the customer's
expectations.

To quickly schedule a meeting with me please use this LINK.

Patrick Enneking
Tele Solutions Research Consultant – Corporate Legal
LexisNexis  | North American Research Solutions
Direct: +1 937.247.1554  |  Toll Free: +1 800.227.9597 x2471554  |  Email: Patrick.Enneking.1@LexisNexis.com

We value your privacy. View the LexisNexis Privacy Policy or use the preference manager to update your email
preferences.
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Jay Lively

Howard v. Merriam

Supreme Court of Massachusetts, Berkshire

September, 1850, Decided 

No Number in Original

Reporter
59 Mass. 563 *; 1850 Mass. LEXIS 55 **; 5 Cush. 563

Welcome S. Howard vs. John W. Merriam.

Prior History:  [**1]  This was a complaint under the 
Rev. Sts. c. 104, §§ 2 and 4, to recover the possession 
of certain premises therein described, which, it was 
alleged, were held by the defendant unlawfully, and 
against the right of the plaintiff. The complaint was 
commenced and tried before a justice of the peace, and 
was carried by appeal to the court of common pleas. At 
the trial in that court, before Byington, J., the following 
facts appeared in evidence: --

The premises in question, on the 20th of June, 1845, 
were owned by the defendant, and, on that day, were 
conveyed by him, in fee, by deed with warranty, to one 
Levi Goodrich. At the same time, a written contract, 
signed by the parties, was entered into between the 
defendant and Goodrich, of which the following is a 
copy: --

"Whereas, John W. Merriam, of Pittsfield, in the county 
of Berkshire, has this day conveyed to me certain real 
estate lying in said Pittsfield, and described in his deed 
to me of this date:

"Now know ye, that for the consideration hereafter 
mentioned, I agree with and promise the said Merriam, 
that if he pays me within four years from the date 
hereof, whatever sum of money said real estate and the 
buildings to [**2]  be erected thereon may cost and 
amount to, together with the interest on said sum to be 
paid annually, with all taxes assessed and to be 
assessed on said real estate during the time aforesaid, 
and all expenses for fences on said estate; an account 
of the cost of said land, buildings and fences shall, be 
rendered to said Merriam as soon as ascertained; then I 
will sell and convey to him the real estate aforesaid by 
deed of warranty.

"In testimony whereof, I have hereto set my hand this 
26th day of June, A. D. 1845.

"And the said Merriam on his part agrees, that all the 
account which the said Levi Goodrich may have by 
reason of the purchase of the said land, and the 
erection of said buildings, fences, and payment of taxes, 
shall be considered the value of said premises.

"And he further agrees with said Goodrich, that he will 
purchase said land of him; and further agrees, that his 
labor in the erection of said buildings and fences, 
together with the labor of his workmen, and all materials 
which he may furnish for said buildings, shall be 
considered as part payment for the purchase of said 
premises by him of said Goodrich.

"In witness whereof we have hereunto set our [**3]  
hands to this and other of the same tenor, the day and 
year aforesaid."

The defendant occupied the premises as a tenant under 
Goodrich, in pursuance of a parol agreement with him, 
to the 3d of February, 1849, when Goodrich conveyed 
the estate in fee, by a deed with warranty, to the 
plaintiff, who, on the 8th of February, gave the 
defendant a notice to quit, which was duly served by a 
constable, of which the following is a copy: --

"To John W. Merriam, of Pittsfield, -- Sir: You are hereby 
notified and warned that I have purchased of Levi 
Goodrich the dwelling-house and lot now occupied by 
you, and hereby demand immediate possession of the 
same, and you are required to leave the premises 
forthwith.

Pittsfield. Feb. 8, 1849.

W. S. Howard."

The defendant refusing to yield the possession, this 
process was commenced against him on the 22d of 
March, 1849.

The defendant offered to prove a parol agreement on 
the part of Goodrich, that the defendant should have 
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possession of the premises for the four years mentioned 
in the written contract above stated, and, also, that at 
the time of taking his deed from Goodrich, the plaintiff 
knew of the written contract. This [**4]  evidence, the 
defendant contended, if admitted, was sufficient to 
defeat the plaintiff's right of possession; but the 
presiding judge ruled otherwise, and rejected the 
evidence; whereupon the jury returned a verdict for the 
plaintiff, and the defendant excepted.  

Disposition: Exceptions overruled.  

Core Terms

tenant, notice, landlord, cases, lessor, lessee, lease, 
summary process, tenancy at will, rent, terminate, 
premises, notice to quit, alienation, the will, tenancy, 
provisions, parties, forcible entry and detainer, justice of 
the peace, operation of law, demise, tenements, quit, 
forcible detainer, proceedings, embraced, trespass, 
forcible entry, expiration

Case Summary

Procedural Posture

Plaintiff landowner brought a complaint under Mass. 
Gen. Laws ch. 104, §§ 2 and 4, to recover the 
possession of certain premises which were allegedly 
held unlawfully by defendant tenant. At trial in the court 
of common pleas (Massachusetts), the jury returned a 
verdict for the landowner, and the tenant excepted.

Overview
The tenant conveyed the premises to a third party. The 
contract provided that the premises would be re-
conveyed to the tenant at the end of four years upon 
certain conditions. The third party also orally agreed to 
allow the tenant to remain in possession for the four-
year period. Prior to the end of the period, the third party 
conveyed the premises to the landowner who then 
demanded that the tenant vacate. At trial, the judge 
refused to allow evidence of the tenant's written and oral 
contract with the third party. On appeal, the court 
overruled the tenant's exceptions. The court stated the 
history and case law surrounding Mass. Gen. Laws ch. 
104, which provided for summary process against one 
who was or had been a lessee by a lessor or anyone 
entitled to the premises. The court held that the tenant's 
right to the premises were no greater than that of a 
tenant at will. The alienation of the estate by the third 
party terminated the tenancy at will by operation of law. 

The landowner's use of the summary proceeding of ch. 
104 was proper in order to recover possession . Finally, 
the court noted that the tenant's offer of proof of the oral 
agreement would not have varied the result.

Outcome
The court overruled the tenant's exceptions in the 
landowner's action to recover possession of certain 
premises.

LexisNexis® Headnotes

Contracts Law > Types of Contracts > Lease 
Agreements > General Overview

Real Property Law > ... > Landlord's Remedies & 
Rights > Eviction Actions > Forcible Entry & 
Detainer

Real Property Law > Landlord & Tenant > Lease 
Agreements > Residential Leases

Real Property Law > Landlord & 
Tenant > Tenancies > Tenancies at Sufferance

HN1[ ]  Types of Contracts, Lease Agreements

 Mass. Gen. Laws ch. 104, § 2 reads as follows: And 
also, when the lessee of any lands or tenements, or any 
person holding under such lessee, shall hold 
possession of the demised premises, without right, after 
the determination of the lease, either by its own 
limitation or by a notice to quit, as provided in the 
sixtieth chapter, the person entitled to the premises may 
be restored to the possession thereof, in the manner 
hereinafter provided.

Contracts Law > Types of Contracts > Lease 
Agreements > Oral Leases

Real Property Law > Landlord & Tenant > Lease 
Agreements > Assignments

Contracts Law > Types of Contracts > Lease 
Agreements > General Overview

Real Property Law > Landlord & Tenant > Lease 
Agreements > Residential Leases

59 Mass. 563, *563; 1850 Mass. LEXIS 55, **3
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Real Property Law > Landlord & 
Tenant > Tenancies > Term Tenancies

HN2[ ]  Lease Agreements, Oral Leases

 Mass. Gen. Laws ch. 104, § 2 allows for summary 
process against one who is or has been a lessee, or 
claims under a lessee, in favor of the lessor, or of any 
one then entitled to the immediate possession.

Real Property Law > Landlord & 
Tenant > Landlord's Remedies & Rights > Rent 
Recovery

Real Property Law > Landlord & Tenant > Lease 
Agreements > Residential Leases

Real Property Law > Landlord & 
Tenant > Tenancies > Tenancies at Will

HN3[ ]  Landlord's Remedies & Rights, Rent 
Recovery

If the lessor at will does in fact alienate, it is clear, that 
by operation of law the tenancy is at an end.

Real Property Law > ... > Landlord's Remedies & 
Rights > Eviction Actions > Forcible Entry & 
Detainer

Real Property Law > ... > Landlord's Remedies & 
Rights > Eviction Actions > General Overview

Real Property Law > Landlord & Tenant > Lease 
Agreements > Residential Leases

Real Property Law > Landlord & 
Tenant > Tenancies > Tenancies at Sufferance

HN4[ ]  Eviction Actions, Forcible Entry & Detainer

By Mass. Gen. Laws ch. 104, the three cases of forcible 
entry, forcible detainer, and tenant holding over, are 
classed together, and the same summary remedy is 
given in them all.

Real Property Law > Estates > Present 
Estates > Fee Simple Estates

Contracts Law > Types of Contracts > Lease 
Agreements > General Overview

Contracts Law > Types of Contracts > Lease 
Agreements > Oral Leases

Real Property Law > Landlord & Tenant > Lease 
Agreements > Lease Provisions

Real Property Law > Landlord & Tenant > Lease 
Agreements > Residential Leases

Real Property Law > Landlord & 
Tenant > Tenancies > Tenancies at Sufferance

Real Property Law > Landlord & 
Tenant > Tenancies > Tenancies at Will

Real Property Law > Landlord & 
Tenant > Tenancies > Term Tenancies

HN5[ ]  Present Estates, Fee Simple Estates

To warrant summary process to recover possession and 
sustain a complaint on the landlord tenant branch of 
Mass. Gen. Laws ch. 104, the defendant must stand in 
the relation of a lessee of the premises, the possession 
of which is sought to be recovered, under either a 
written or parol lease, or that of a person holding under 
such lessee, who shall hold the demised premises, 
without right, after the determination of the lease, either 
by its own limitation, or by notice to quit. If there is a 
written lease, the lessee is bound to quit, without notice, 
at its determination; if there is a parol lease, and the 
lessee takes the premises for a certain term, or to 
determine upon a condition, the lessee is bound to quit, 
at the time limited, or on the happening of the condition; 
and in either of these cases, if he holds over, he holds 
without right, and is liable to this process. So in the case 
of a tenancy at will. It is an intrinsic quality in an estate 
at will, that it is personal, and cannot pass to an 
assignee; and that by an alienation in fee or for years, 
the estate at will is, ipso facto, determined and cannot 
subsist longer. This is a limitation of the estate, which is 
incident to its very nature; when therefore it is thus 
determined by operation of law, it is determined by its 
own limitation without notice.

Contracts Law > Types of Contracts > Lease 
Agreements > General Overview

Real Property Law > Landlord & Tenant > Tenant's 

59 Mass. 563, *563; 1850 Mass. LEXIS 55, **4
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Remedies & Rights > General Overview

Real Property Law > Landlord & Tenant > Lease 
Agreements > Residential Leases

Real Property Law > Landlord & 
Tenant > Tenancies > Tenancies at Sufferance

Real Property Law > Landlord & 
Tenant > Tenancies > Tenancies at Will

HN6[ ]  Types of Contracts, Lease Agreements

An estate at will may also be determined by the party by 
his own act, by a notice to quit conformably to the 
statute. to wit, in all cases by 3 months; by a notice 
equal to the interval stipulated for the payment of rent, if 
these intervals are less than 3 months; and by 14 days' 
notice, in cases of refusal or neglect to pay rent.  Mass. 
Gen. Laws ch. 104, § 26. The same rule, of 14 days' 
notice, in case of neglect or refusal to pay rent, is 
extended to the case of a written lease by the statute of 
1847, Mass. Gen. Laws ch. 104, § 1. A holding over, 
after the expiration of the notices enumerated, by the 
tenant or any person holding under him, is a holding 
without right, for which this process will lie. Pursuant to 
ch. 104, in case of alienation, though there is no relation 
of landlord and tenant between the alienee and the 
tenant at will, the summary process may be maintained.

Headnotes/Summary

Headnotes

The owner of real estate, having sold and conveyed the 
same in fee, and entered into a written contract with the 
purchaser, by which the latter undertook to sell and 
reconvey the estate to him at a future day, on certain 
terms, remained in possession of the same under a 
parol agreement with such grantee, who afterwards sold 
and conveyed the estate to a third person in fee: It was 
held, that the estate of the first grantor, under the parol 
agreement with his grantee, was that of a tenant at will 
only, which was terminated on the second conveyance, 
by operation of law; and that the second grantee was 
thereupon entitled to the process provided in Rev. Sts. 
c. 104, §§ 2 and 4, to recover possession of the estate 

Counsel: The case was argued in writing by T. A. Gold 
and T. G. Gold, for the defendant, and by J. D. Colt for 
the plaintiff.

The opinion was delivered at the September term, 1851.  

Judges: Shaw, C. J.  

Opinion by: Shaw 

Opinion

 [*564]  Shaw, C. J. This is a process commenced 
originally before a justice of the peace, under the Rev. 
Sts. c. 104, usually denominated the statute of forcible 
entry and detainer; although it provides a summary 
process by complaint for restoration of possession, in 
the case of landlord and tenant, as well as in  [*565]  
that of forcible entry and detainer. This chapter, in the 
first and second sections, makes provision for the like 
summary process, by complaint, in the two classes of 
cases, which were formerly provided for in different 
statutes; and which, in the first draft of the 
commissioners for revising the statutes, were embraced 
in different sections and provisions, but ultimately [**5]  
brought together in these two sections. See the 
Commissioners' Report, note, c. 104, § 20. This 
connection of two different subjects may have led to 
some confusion and misapprehension; but when 
carefully considered, we think they will be readily 
understood.

As there seems to be some misunderstanding in the 
community, in regard to the relative rights of landlord 
and tenant, especially in cases of tenancies at will, the 
manner in which a tenancy at will may be determined, 
the effects of such determination, and especially the 
cases in which the summary process provided for by the 
Rev. Sts. c. 104 will lie; and as several cases involving 
these questions have been recently before us, and 
others are pending upon this circuit, we have thought it 
necessary, before proceeding to consider the present 
case and the principles applicable to it, to take a 
somewhat general view of the legislation upon these 
several subjects, and of the construction which has 
heretofore been put upon the various provisions of the 
statute in question, in judicial proceedings.

The first statute provision, which was intended to give a 
remedy to landlords, to enable them to obtain 
possession of tenements, against [**6]  tenants holding 
over, by a summary process before a justice of the 
peace, was the statute of 1825, c. 89. The mischief 
manifestly was, that tenants, after their right to hold had 
terminated, or after ceasing to parent, could only be 
removed, and landlords restored to possession, by a 
final judgment in a real action; and such defaulting 
tenant might keep the rightful owner out, without paying 

59 Mass. 563, *563; 1850 Mass. LEXIS 55, **4

.. ~ I 
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rent, so long as legal process could be kept on foot. The 
leading provision in the statute, to meet and remedy this 
mischief, was, that a landlord might have a summary 
process by complaint before a justice of the peace, to 
be proceeded upon at short notice:  [*566]  and 
although the defendant was secured in the right of 
appeal yet if he took an appeal, it was upon condition of 
giving security, not only to pay the costs, but the 
intervening rent and damages, from the time of the 
appeal to the final judgment, in case the landlord should 
finally recover. The effect would be, that the landlord, if 
really entitled to the possession, would obtain 
possession speedily, under the justice's judgment and 
warrant, or would have security for the rent as an 
equivalent.

This act, which in the title was [**7]  called an act 
providing further remedies for landlords and tenants, 
went further, and, in the enacting part, was not limited to 
that object. It provided, that when any tenant or 
occupant of any house or tenement shall hold such 
tenement without right, whoever has the right of 
possession may summon such tenant or occupant, and 
proceed against him for the recovery of the possession, 
before a justice of the peace, in the manner provided in 
the act. Possibly, the person who drew this act intended 
to use the term tenant as designating one holding under 
a lease or demise of some sort; but this is not the legal 
meaning of the term, which extends to all persons 
holding real estate. Such was the construction put upon 
the act, in the case of Sacket v. Wheaton, 17 Pick. 103.

The commissioners, in preparing the revised statutes, 
obviously intended to guard against an extension of this 
summary process to all cases of persons holding 
possession without right, and to limit it to its probable 
original purpose. The provisions reported by them, 
therefore, were (§ 20) that when any lessee of lands or 
tenements, or any person holding under such lessee, 
should hold possession of the demised premises [**8]  
without right, after the determination of the lease, and 
after notice to quit, he might be removed from the 
premises in the manner therein provided; and (§ 21) that 
the landlord, or person entitled to the possession, might 
take out from any justice of the peace, a writ in the form 
used for an original summons in common civil actions 
before a justice of the peace, in which the defendant 
should be summoned to answer to the complaint of the 
plaintiff, for that the defendant was in the possession of 
the lands or tenements in question, describing them, 
 [*567]  which he held of the plaintiff for a term that was 
past, and which he continued to hold unlawfully, and 
against the right of the plaintiff, as it was said.

The reported provisions were not adopted in form by the 
legislature; but the cases of forcible entry and detainer, 
and of a lessee holding over after a demise, which the 
commissioners in their notes (see note, c. 104, § 26,) 
considered nearly analogous, were brought together 
and provided for in one and the same HN1[ ] section; 
c. 104, § 2. The precise form of that enactment is as 
follows: "And also, when the lessee of any lands or 
tenements, or any person holding under [**9]  such 
lessee, shall hold possession of the demised premises, 
without right, after the determination of the lease, either 
by its own limitation or by a notice to quit, as provided in 
the sixtieth chapter, the person entitled to the premises 
may be restored to the possession thereof, in the 
manner hereinafter provided."

This is the provision, upon which the questions above 
alluded to depend. Instead of reaching every 
wrongdoer, or person holding possession of the land 
without right, it is plainly limited to a lessee, or one who 
has been a lessee, and who ought to surrender the 
possession of the premises to the person who is lawfully 
entitled to the present possession. HN2[ ] The statute 
therefore gives this summary process against one who 
is or has been a lessee, or claims under a lessee, in 
favor of the lessor, or of any one then entitled to the 
immediate possession. This seems to extend to every 
species of lease of demise, whether for life, (the 
lessee's own, or pur auter vie,) for years, or at will, by 
lease or by parol; and to every species of lessee, 
assignee, or sub-tenant; and to every lessor, assignee 
of the lessor, or reversioner, whether by act of law, or 
assignment in pais [**10]  . And if by the determination 
of the term, the reversion has merged in the fee, then 
the remedy is given to the owner in fee; who seems to 
be embraced in the description, "the person entitled to 
the premises," that is, the possession of the premises, 
after the determination of the lease.

This seems to be the construction put upon the clause 
in the Rev. Sts. by the commissioners who reported it. 
In their note to § 20 of the report, they allude to the 
statue of 1825. c. 89,  [*568]  and remark, that its title 
and general tenor show, that it was intended to apply 
merely to the case of landlord and tenant, and therefore 
they limit their enactment to that object. They remark, 
further, that if the party in possession has acquired that 
possession by force, or should detain it by force, he 
might be removed by the process of forcible entry and 
detainer; if in any other mode, the action of trespass or 
writ of entry would be a sufficient remedy; and that if this 
summary process of the statute, of 1825 was extended 
to the case of every "tenant or occupant" of land, who 

59 Mass. 563, *565; 1850 Mass. LEXIS 55, **6
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should refuse to quit it, upon the demand of any adverse 
claimant, it might supersede the writs of trespass and 
entry,  [**11]  and bring every disputed title to be tried 
by this summary process.

The commissioners seem to have overlooked the 
provisions in the statute of 1825, and also in their own 
report, that if in this process the title is drawn in 
question, the case should be transferred to the court of 
common pleas. However, it is very manifest, that this 
summary remedy, for restoration of possession, was 
intended by the commissioners to be confined, and was 
confined, to a case, where the possession was obtained 
in consequence of the relation of tenant, which, at some 
time, had been held by the defendant, or by the person 
under whom he claimed. This part of the act is now 
limited to the case of a tenant holding over.

The statute, as reported by the commissioners, had one 
set of sections for the case of "forcible entry," and 
another set for the case of landlord and tenant. 
Accordingly, in § 21, of the commissioners' report, the 
form of complaint was prescribed, as already stated, 
and it was declared, that no other declaration should be 
required. This is the form, which the commissioners, in 
their note to § 21, say, would be applicable to all cases 
of tenancy, and in which the allegation would be 
equally [**12]  true and appropriate, whether the suit 
was between the original lessor and lessee, or their 
representatives. They also remark, that it would be a 
sufficient mode of stating the termination of the lease, 
whether it was for life or years, and in whatever mode it 
might have been determined.

In this chapter, the legislature did not adopt the report of 
 [*569]  the commissioners, in form but altered the 
whole structure of the statue, probably, for the purpose 
of making the same provisions in fewer terms. For this 
purpose, they put the cases of forcible entry and 
detainer, and the holding over of a tenant, into one 
section; and in the subsequent clauses, describing the 
mode of proceeding, they prescribe one and the same 
mode for all the cases. Accordingly, in § 4, substituted 
for § 21, of the commissioners' report, it is directed, that 
the complaint shall state, "that the defendant is in 
possession of the lands and tenements (described) 
which he holds unlawfully, and against the right of the 
plaintiff, as it is said;" and that no other declaration shall 
be required.

It might seem, at first sight, that the legislature, by this 
form of complaint, intended to restore the broader 
operation [**13]  of the statute of 1825, so as to include 

all cases of holding possession of land without right. But 
it may readily be seen, why these terms of the complaint 
were altered, and made more general, without involving 
any such intent. The commissioners, in their report, had 
made different provisions for the different cases. They 
directed, in cases of forcible entry and detainer, that the 
complaint should state, with convenient certainly, the 
entry or detainer, complained of, to two justices, who 
were to summon a jury, and take an inquisition, whether 
the complaint laid before them was true, according to 
their evidence. §§ 5 and 6. All this was changed by the 
legislature, who directed proceedings, before one 
justice, to be tried by him, in the manner already stated; 
and in pursuance of this design, directed one complaint, 
general enough in its terms, to extend to all the three 
cases, namely, forcible entry, forcible detainer, and the 
holding over of a tenant unlawfully; and with that 
purpose, described the form of complaint in § 4 of the 
statute as passed in the Rev. Sts. c. 104. This change is 
to be regretted, because the complaint, as made, and 
the warrant containing it, as served,  [**14]  will give the 
defendant no notice whether he is sued for a forcible 
entry, forcible detainer, or for an unlawful holding over 
after the termination of a lease. Perhaps this will 
practically be attended with little inconvenience, 
because by the statute, the case to be proved must be 
limited to one of these three, and  [*570]  the defendant, 
in general, will not be at a loss to understand which. *

From this view, it seems to be very clear, that the cases 
intended to be reached by this summary process cannot 
extend to [**15]  any unlawful holding of possession, 
other than those embraced in some one of the three 
forms above mentioned.

What constitutes a tenancy at will, what are its incidents, 
and what are the rights of the parties, was first 
considered fully in the case of Rising v. Stannard, 17 
Mass. 282. In Ellis v. Paige, 1 Pick. 43, it was decided, 
not by a unanimous opinion, that a tenant at will, in this 
commonwealth, was tenant at the will of both parties; 
and that the lessor might determine his will, and put an 
end to the tenancy, and that without notice to quit. But it 
was further held, that after such determination by the 

* The legislature of 1851, in the new practice act (St. 1851, c. 
233, §§ 76 to 95,) repealed the provisions of the Rev. Sts. c. 
104, relative to forcible entry and detainer, and substituted 
therefor, in substance, the old law as contained in the statute 
of 1784, c. 8, and reported by the commissioners for revising 
the statutes. But by the more recent legislation, (St. 1852, c. 
312, § 86,) the old law is again repealed, and the provisions of 
the revised statutes restored.

59 Mass. 563, *568; 1850 Mass. LEXIS 55, **10
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lessor, the lessee had a reasonable time to remove, 
which reasonable time was a question of law. In this 
case, Putnam, J., gave a dissenting opinion, which is 
reported in a note to the case of Coffin v. Lunt, 2 Pick. 
71; in which last mentioned case, Parker, C.J., spoke of 
the question as still open and unsettled, whether notice 
to quit was necessary to determine a tenancy at will. In 
the same case, it was held, that, if notice was 
necessary, the length of time must be regulated by the 
terms of the parol agreement by which it was formed; 
and where rent [**16]  was payable monthly, a month's 
notice was sufficient, such was the state of the law, it is 
believed, when the St. 1825, c. 89, passed February 15, 
1826, was enacted. The fourth section provided, that 
from and after the 1st of July, 1826, all leases at will, 
and tenancies at sufferance of any lands or tenements, 
might be terminated by either party, after giving to the 
other part three months notice; and when the rent was 
due and payable more frequently than quarterly, the 
notice was sufficient if equal to the interval between the 
times of such payments; with a proviso, that, in case of 
refusal  [*571]  or neglect to pay the rent due, fourteen 
days notice should be sufficient; and also, that nothing 
in the act should prevent landlords from pursuing their 
rights and remedies by the common and statute law, as 
then existing in this commonwealth.

These provisions are substantially reenacted by the 
Rev. Sts. c. 60, § 26, omitting, however, tenancies at 
sufferance, and the last proviso, saving to landlords all 
other remedies. The omission of tenancies at sufferance 
is founded in obvious reason. If one in possession of 
land is a mere tenant at sufferance, he is bound to 
go [**17]  out without notice, on the entry of the 
landlord; if the landlord permits him to remain, and 
especially if he receives rent of him, then he becomes 
tenant at will, and his rights and liabilities are regulated 
accordingly, by the other provision of the statute.

The broad, saving clause, contained in the act of 1825, 
if construed literally, would seem to render the act itself 
almost nugatory. The act provided, that either lessor or 
lessee might terminate the tenancy by giving three 
months' notice. If this provision was merely permissive, 
and all other rights and remedies were saved to 
landlords, then the statute merely added one more to 
the existing modes, in which such a tenancy at will 
might be determined; so that if the landlord could 
terminate the tenancy by entry, without notice to quit, 
before the statute, he might do so afterwards; and the 
statute thus added nothing to the security of the interest 
of a tenant at will. We are not aware, that any case 
occurred to test this question between the passing of 

the statute of 1825, and the enactment of the revised 
statutes in 1836. In framing the latter, this large saving 
clause was omitted.

The question then is, what construction is [**18]  to be 
put upon the provision of the Rev. Sts. c. 60, § 26, 
relative to the determination of estates at will. Is it 
equivalent to a provision, with negative words, that 
thenceforth a tenancy at will shall not be determined, as 
between the parties, without the notices provided for in 
that chapter?

In order to understand and apply the true meaning and 
construction of this provision, it is necessary to consider 
what the law was before; what was the mischief or 
inconvenience to  [*572]  be avoided or corrected; and 
then the words adopted with a view to reach that object.

The law governing tenancies at will was well 
understood, and had an old and deep foundation, in the 
common law. A tenancy at will was held to be at the will 
of both parties; it was personal to the parties creating it; 
and if heirs or assigns were mentioned in the 
agreement, the provision relating to them was void and 
had no effect. But such a holding, according to its literal 
sense, was extremely precarious and inconvenient; and, 
in England, courts readily laid hold of slight 
circumstances of agreement, usage, and presumed 
mutual convenience, to convert tenancies at will into 
holdings from year to year; and then [**19]  followed the 
requisites of notice to quit, expiring at the end of a year, 
and other incidents. Strict tenancies at will, however, at 
common law, still subsisted; and there were well-known 
modes, by which such tenancies were terminated by 
operation of law; amongst which were the death of 
either party, alienation, waste by the tenant, &c.

But the question is, what was the state of the law in this 
commonwealth, when the act of 1825 was passed. To 
say the least, it must be considered extremely doubtful. 
It had been decided in 1822, in the case of Ellis v. 
Paige, 1 Pick. 43, that as between landlord and tenant 
at will, notice to quit was not necessary; but that 
reasonable time should be allowed to the tenant, after 
the entry of the landlord or demand of possession by 
him, to enable the tenant to remove his property. But in 
this opinion, as already remarked, the court were not 
unanimous; one learned judge, Putnam, J., came to a 
different result upon the point in question, and drew up 
an elaborate opinion, (see 2 Pick. 71,) which, by 
mistake, was not delivered at the time the case was 
decided, in which he maintained, that notice to quit was 
necessary, according to the English authorities,  [**20]  

59 Mass. 563, *570; 1850 Mass. LEXIS 55, **15
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and stated that the law had been so uniformly 
considered in Massachusetts. It is stated by the 
reporter, (in a note, 2 Pick. 71,) that another learned 
judge, Jackson, J., concurred with Putnam, J., in the 
opinion thus expressed.

Such was the state of the law, on the adjudicated cases, 
 [*573]  when the statute of 1825 and the revised 
statutes were respectively passed. It seems to us, that 
the object was, not to show how this precarious relation 
of tenancy at will should be determined by act of law, 
but what should be done by either party to determine his 
will, and purposely to put an end to the tenancy, in 
pursuance of that determination. There was much nicety 
on this point in many of the old authorities; and some 
attempts to determine the holding of a tenant at will 
were held to be void, because they were fraudulent 
determinations of the will. The object of the legislature 
seems to have been, to provide an easy, peaceable, 
and equitable mode of determining this anomalous and 
precarious estate, and to enable the landlord, or other 
person entitled to the possession, to regain that 
possession in a reasonably short time, and for that 
purpose to have the aid of the magistrate and 
civil [**21]  officers, if necessary, by a summary judicial 
proceeding.

It appears to us, therefore, that the true purpose of the 
act of 1825 was to enable the owner of land, which was 
held by a tenant at will, to regain the possession of his 
land in a peaceable way after fourteen days' notice, if 
the rent was in arrear; or after as many days' or weeks' 
notice, as the interval between the times of payment of 
rent if less than quarterly; and, at all events, after three 
months' notice. The statute renders these rights clear 
and certain, which before were doubtful. There are no 
prohibitory words, providing that the estate shall not be 
terminated in any other mode; but as the intention was 
to make certain what was doubtful, and as it was a 
controverted question, whether a landlord could 
determine his will by an entry or demand of possession, 
without notice; we think the reasonable construction is, 
that this was the mode prescribed, and that by 
reasonable implication, it excludes other modes of 
determining the will by the act of the parties. In its scope 
and purpose, it is limited to the case of determining the 
will, and terminating the tenancy, by the act of the party 
desirous of doing so. But we think [**22]  it leaves all 
other cases of determining the estate by act of law, as 
they stood before.

We are to keep steadily in view the distinction between 
determining the will, as a means of determining the 

estate,  [*574]  and the termination of the estate by 
other legal means. Nor is there any necessary 
connection between the provisions of the Rev. Sts. c. 
60, which furnish a mode by which either of the parties 
may determine his will, and those of Rev. Sts. c. 104, 
which provide a summary process for regaining 
possession of lands, after the determination of any 
lease at will or otherwise. This remedy is given not 
merely to a lessor or landlord, but to any person 
immediately entitled to the possession.

The question then is, whether, if a lessor at will alienes 
his estate, such alienation defeats the right of the tenant 
at will to three months' notice. This in fact constitutes the 
principal difficulty in this construction, founded upon the 
distinction between the determination of the tenancy at 
will, by act of law, and by the act of the party. It may be 
said, that if a lessor is desirous of getting rid speedily of 
an unwelcome tenant, he may convey away his estate, 
and his grantee [**23]  may then enter, or have the 
summary process provided by statute, without giving the 
three months' notice. If this should be done colorably or 
fraudulently, without any intent to alienate, it might, like 
other fraudulent and colorable acts, be held void.

But HN3[ ] if the lessor at will does in fact alienate, it is 
clear, that by operation of law the tenancy is at an end. 
The alienee does not become the lessor at will of the 
former lessee at will; nor does the tenant at will become 
tenant to the alienee. Who would be entitled to recover 
the rent of the tenant, after such alienation? Not the 
alienee, who has become the owner in fee, because 
between him and the tenant there is no privity of 
contract or estate; nor the alienor, for he has entirely 
parted with all his interest and ceased to be lessor.

May we not distinguish, then, between the act of the 
party in determining his will, and thus directly 
determining the estate, as of his own power, which is 
limited and restricted by this statute, and his act in 
alienating, being a lawful act, done alio intuitu, which he 
has a right to do, and to which the law attaches a 
collateral consequence, to wit, the determination of the 
estate at will? 

 [**24]  Any other construction than that above 
suggested would be injurious to the rights incident to the 
ownership of real  [*575]  estate. When the owner of 
land permits a tenant at will to enter and occupy, it must 
be well known to the parties, because it is a well-
established rule of law, that upon a conveyance of the 
estate the tenancy at will must terminate. The right of 
the purchaser would also be injuriously affected. He 

59 Mass. 563, *572; 1850 Mass. LEXIS 55, **20
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does not take a reversion, merely, and with it a legal 
right to the rent, as in case of the purchase of an estate 
subject to a lease for years, because there is no 
reversion. Is not the case, then, one in which a tenant at 
will takes a certain well-known legal interest, with a 
distinct notice, and subject to a distinct understanding, 
that if his landlord alienates the estate, the tenant must 
quit without the three months' notice, having reserved, 
to him his right to emblements, and other privileges of 
an outgoing tenant at will?

The distinction, between determining the will as a direct 
purpose, and an act which indirectly leads to the same 
consequence, by operation of law, may seem a narrow 
one; but we think it is founded on substantial grounds of 
law. A man cannot [**25]  determine, as a distinct 
substantive act, with any legal effect, that he will pay his 
taxes in one town or in another; but he can determine in 
what town he will fix his domicil, and thus indirectly 
determine where he will pay his taxes, giving effect to 
the principle of law, which requires him to pay his taxes 
where he has his domicil. Makepeace v. Lee, cited in 5 
Pick. 378. We think that this is the construction, which 
has been uniformly put upon this act, in all the cases 
which have been adjudged since its passage; though, 
perhaps, there is no case reported, where the principle 
has been fully stated and the reasons particularly given.

It will therefore be proper to review the cases upon this 
subject, which have occurred under the law giving a 
summary process for the landlord against the tenant.

The case of Dorrell v. Johnson, 17 Pick. 263, decided in 
1835, was an action of trespass quare clausum, brought 
by the landlord after the expiration of a fixed term for 
which the estate was demised, and after an entry by the 
lessor.

The new provision of the statute under consideration 
was alluded to in the case of French v. Fuller, 23 Pick. 
104, decided  [*576]   [**26]  in 1839. The suit was 
trespass quare clausum by a lessor at will, against a 
third person, for entering and demanding rent. It was 
held, that the action would not lie, because there was no 
injury to the freehold. But Wilde, J., in delivering the 
opinion, enters a caution, that since the statute (Rev. 
Sts. c. 60, § 26,) providing that an estate at will might be 
determined by either party, by giving three months' 
notice in writing to the other, the possession of a tenant 
at will, before notice and for three months' after, might 
not, as in the case of Starr v. Jackson, 11 Mass. 519, be 
held to be the possession of the lessor. "The tenant," 
the judge remarks, "has not only the possession, but 

also the right of possession, and, in this respect, he 
stands on the same footing as a tenant for a term 
certain." This remark, taken in the connection in which it 
was said, and with reference to the subject-matter, that 
is, as between landlord and tenant, where no notice had 
been given, may be true and correct. It is not laid down 
as a general proposition, but only "in this respect," that 
these cases are alike.

The next case in the order of time, which has been 
drawn into this discussion,  [**27]  is that of Kinsley v. 
Ames, 2 Met. 29, before the court in 1840. HN4[ ] By 
the Rev. Sts. c. 104, as has been before stated, the 
three cases of forcible entry, forcible detainer, and 
tenant holding over, are classed together, and the same 
summary remedy is given in them all. The defendant, in 
the case above mentioned, having given a mortgage 
with a power of sale, which had passed through several 
hands, the estate was ultimately sold by an assignee, 
pursuant to the power, and with the assent of the 
mortgagor. The purchaser, under this sale, entered on a 
part of the premises, and gave notice to the defendant 
to surrender the possession; but the latter refused, and 
resisted with menaces and force. It was held, that the 
defendant was not a tenant at will, and was not entitled 
to notice to quit; and the plaintiff having rightfully 
entered on a part of the premises, the forcible 
resistance to his entry on the remainder constituted a 
forcible detainer, within the statute. The remarks of the 
court, in that case, were intended solely to point out the 
distinction between the revised  [*577]  statutes, and the 
law as it stood on the statute of 1825, c. 89, § 4, as to 
tenants at will [**28]  and tenants at sufferance, in 
regard to a right to notice to quit. The object was not to 
show, that the process against Ames was brought 
against him as tenant at will or at sufferance, but to 
show that the entry of the purchaser in that case was 
rightful, and his possession lawful. The adjudication was 
founded on the other branch of the statute, giving a 
summary process, in case of a forcible detainer.

The next case, that of Hollis v. Pool, 3 Met. 350, which 
occurred in 1841, was a summary process, commenced 
before a justice of the peace, under the Rev. Sts. c. 104, 
§§ 2 and 4, where there had been a holding over by a 
tenant, after the determination of his lease. In this case, 
there was a parol lease for a year, which, by the Rev. 
Sts. c. 59, § 29, could give no greater interest than an 
estate at will. It was contended, that when the lessor 
aliened the estate, the alienation determined the 
tenancy at will, by operation of law, and cases were 
cited to sustain that proposition. It was held, that after 
entry and demand of possession by the purchaser, and 

59 Mass. 563, *575; 1850 Mass. LEXIS 55, **24
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a refusal to surrender the possession, this process 
would lie at the suit of the purchaser.

The case is quite shortly [**29]  reported; the grounds of 
the decision are not fully stated; and perhaps too much 
reliance was placed on the authority of Kinsley v. Ames, 
which, as already explained, was founded on another 
provision of the statute, namely, that relating to forcible 
detainer. The analogy intended to be suggested was 
this; that in each of these cases, the defendant had 
ceased to be a tenant at will, and as such entitled by 
statute to a notice to quit. The ground upon which the 
court manifestly proceeded was, that upon the 
alienation of the estate, the tenancy at will previously 
existing, by which the defendant had held, was 
determined by operation of law; that the purchaser of 
the estate was the person then entitled to the 
possession of the premises; and therefore, that he 
rightfully commenced the summary process before a 
justice of the peace to obtain the possession.

There was another ground, on which this case might 
have received the same decision, to wit, the parol 
agreement of the defendant to quit, in case the owner 
should sell the estate,  [*578]  which was not void, but 
valid and binding on the defendant. This was adopted 
and approved in the case hereafter cited.

The next case, which [**30]  is supposed to have a 
bearing upon this question, is that of Saunders v. 
Robinson, 5 Met. 343, decided in 1842, which was a 
complaint on the Rev. Sts. c. 104, for a forcible entry 
and detainer. The whole discussion turned upon the 
point of what is necessary to prove such an entry or 
detainer by strong hand, as to bring the case within that 
branch of the statute. It is remarked, at the close of the 
opinion, that it had been contended in the argument, 
that the case might have been sustained on that branch 
of the statute, which gives this process against a tenant 
holding over. But it was answered, that no such claim 
was made at the trial, or raised by the exceptions; and 
no opinion was given on that subject.

The case of Meader v. Stone, 7 Met. 147, in 1843, was 
trespass quare clausum, brought by a tenant at will 
against the landlord. It appeared, that notice to quit for 
non-payment of rent had been given, and had expired; 
whereupon, it was held, that the right of the tenant at will 
to hold the premises ceased; that it was not his close; 
and that the action would not lie.

We then come to the case of Hildreth v. Conant,10 Met. 
298 decided in 1845, which [**31]  contains an ample 
commentary on the statutes in question, and points out 

the distinct provisions of the statute of 1825, and those 
of the Rev. Sts. c. 104. It decided, that the right of the 
lessee was determined, after the expiration of fourteen 
days' notice to quit for non-payment of rent; and that the 
person then entitled to the possession, a lessee for 
years, was entitled to have the summary process 
provided by statute.

According to the views before stated, this case might 
probably have been sustained, without the fourteen 
days' notice to quit, on the ground that the estate for 
years, made by the landlord to a third party determined 
the estate at will by operation of law, and that no notice 
was necessary. There was such notice, however, which 
was a plain ground, upon which the summary process of 
the statute might be maintained, and upon the ground 
the decision was placed.

The case of Benedict v. Morse, 10 Met. 223, was 
determined  [*579]  expressly on the ground, that an 
alienation of the estate by the lessor at will operated in 
law as a determination of the tenancy at will, and that 
the tenant was not entitled to notice to quit. It was a 
summary process under [**32]  the statute, brought by 
the alienee of the lessor at will.

The case of Ferrin v. Kenney, 10 Met. 294, involves a 
discussion of the construction of the same statutes, and 
affirms the principles hereinbefore stated; especially the 
doctrine, that the death of either lessor or lessee, in a 
tenancy at will, is de facto a termination of the estate, 
and that no interest passes thereby to the heir or 
executor of the tenant at will.

The case of the Fifty Associates v. Howland, 11 Met. 99, 
decided in 1846, was a proceeding on the Rev. Sts. c. 
104; in which it was determined, that the process did not 
lie in case of an alleged forfeiture for non-payment of 
rent, and that such forfeiture was not a termination of 
the term by its own limitation, within the meaning of the 
statute.

This case probably led to the passing of the statute of 
1847, c. 267, which provides, that in all cases of neglect 
or refusal to pay rent, according to the terms of a written 
lease, fourteen days' notice to quit shall be sufficient to 
determine the lease, and to entitle the landlord to the 
summary process of the Rev. Sts. c. 104, to recover 
possession. This enactment is accompanied with [**33]  
a proviso, that upon tender of all arrears of rent and 
costs, the process may be stayed, and the lease held to 
continue in full force.

It may be worthy of remark, that this statute, as also that 
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of 1848, c. 142, respecting the tender and 
recognizance, when an appeal takes place under the 
Rev. Sts. c. 104, although they relate solely to the case 
of landlord and tenant, in referring to the statute and the 
proceedings under it, speak of them as the proceedings 
in case of "forcible entry and detainer"; and this no 
doubt arises from the fact, that the chapter is only 
entitled "Of forcible entry and detainer," which does not 
embraces the other great head of landlord and tenant, 
although the subjects are very different, and had before 
been provided for in distinct statutes.

We then come to the case of Kelly v. Waite, 12 Met. 
300, decided in 1847, which certainly deserves 
consideration. We  [*580]  believe it has been 
suggested in argument, in some of the more recent 
cases, that something was decided in this case which 
was inconsistent with former cases.

But, we think, if we are right in the foregoing principles, 
that this case was correctly decided, and is in 
strict [**34]  conformity with preceding decisions, though 
there is an expression or two in the report which 
requires explanation.

The action was trespass de bonis asportatis, for taking 
and carrying away hay from a meadow. The right to the 
hay, as personal property, depending upon the right of 
possession of the soil, on which it was raised, involved 
the question of the rights of the respective parties to that 
possession. There was evidence tending to show a 
demise to the defendant, for the season, by a parol 
lease, under which he entered; that subsequently, the 
land was leased for years, that is, for a term certain, to 
one Dow; who entered, and gave notice of his title to the 
defendant; and that after such entry and notice, the 
defendant entered and took and carried away the hay. 
By the parol lease, the defendant was tenant at will only; 
but by the subsequent lease for years to Dow, the 
estate at will was determined by act of law; and the 
defendant then became tenant at sufferance only. By 
the notice of that lease for years, and the entry of the 
lessee for years, and demand of possession by him, the 
defendant's right of possession ceased; and by his 
subsequent entry, and taking of the hay,  [**35]  he 
became a trespasser.

The opinion was delivered by myself, and what requires 
correction is this: After stating that the oral lease gave 
an estate at will only, the opinion adds: "Being an estate 
at the will of both parties, it was determinable by the 
lessor, by any act of ownership, inconsistent with its 
further continuance." This, without qualification, would 

tend to mislead, by intimating as the opinion of the 
court, that a lessor at will may terminate the estate by 
his own entry, as an act of ownership. But the remark 
must be understood with reference to the case; and the 
report, in the same sentence, immediately goes on to 
say, that "it is a fixed rule, that if the owner of land, 
which is in the occupation of a tenant at will, makes a 
feoffment, or a lease for years, to commence 
immediately, the estate at will is thereby  [*581]  
determined." This is in conformity with the principle 
herein before stated, that the estate is determined by 
operation of law.

There is a clause at the close of the report, referring to 
the rule of the common law, that a lessor may determine 
the tenancy at will; which, if unconnected with the 
context and the facts of the case, might tend to mislead; 
 [**36]  but that is immediately followed by a passage 
which qualifies it, to wit, that a conveyance or lease of 
the premises, that is, a lease for years, is in law a 
determination of the lease at will. This case is then in 
harmony with the series of decisions.

The case of Morse v. Goddard, 13 Met. 177, has no 
very direct bearing upon the question under discussion. 
It however recognizes the principle, that an entry under 
a title paramount to that of the lessor ousts the lessee at 
will.

The case of Benedict v. Cutting, 13 Met. 181, was an 
action of debt on a recognizance, taken under the Rev. 
Sts. c. 104, before a justice of the peace, on removing a 
case under that statute to the court of common pleas. 
This decision may have led to the statute of 1848, c. 
142, regulating such proceedings, but it does not affect 
the views above taken.

In the case of Babcock v. Albee, 13 Met. 273, the 
question was, whether, after the expiration of the three 
months' notice under the statute, the agreement proved 
between the parties, for a further occupation by the 
tenant, was a waiver of the notice; and this was the only 
point decided.

The case of Tuttle v. Bean, 13 Met.  [**37]  275, was a 
summary process, commenced in the police court of 
Lowell, under the Rev. Sts. c. 104; but it turned wholly 
upon the sufficiency of a tender and the waiver of a 
notice.

In the case of Whitney v. Gordon, 1 Cush. 266, the 
question was upon a waiver of notice by the landlord, 
under a tenancy at will. It is stated in the opinion given 
by myself, that by the Rev. Sts. c. 60, § 26, a tenancy at 
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will can only be determined by three months' notice; 
except in cases where there is a failure to pay the rent, 
or where, by agreement, the rent is payable at shorter 
intervals.

The same observations apply to this case as to a former 
one. The remark alluded to was not an abstract 
proposition  [*582]  embracing all modes of terminating 
a tenancy at will; but it was made in a case, where the 
question was between lessor and lessee, and how 
either could terminate the estate, as against the other, 
by his own act. It had no relation to the question 
touching the determination of an estate at will, by the act 
and operation of law.

The only other case, which we propose to mention, is 
the quite recent one of Creech v. Crockett, ante, 133. 
This case, decided the very important [**38]  principle, 
that a parole demise is not void; that whilst such a 
parole lease is to have no greater force or effect, than 
that of creating an estate at will, yet, as to many 
purposes, it is legal and valid; and if it is mutually 
agreed by parol, between the lessor and lessee at will, 
that the tenancy at will shall cease and determine on the 
happening of a particular event, by the happening of 
such event, the tenancy at will is determined, and the 
lessor is entitled to possession without notice to quit. It 
follows, as a necessary consequence, that such lessor 
would be entitled to the benefit of the summary process, 
by complaint, under the Rev. Sts. c. 104, respecting 
lessees holding over after the determination of a 
tenancy, being within all the provisions therein 
prescribed.

As there are several other cases besides the one now 
before us, pending in different counties, and presenting 
questions under the law of landlord and tenant, we have 
thought it useful to review all the cases relating to the 
subject, in order to ascertain the true principle, on which 
the rules of law, applicable to a matter of such daily and 
practical importance, are founded; and we think, that 
although some [**39]  of the cases are shortly and 
imperfectly stated, and expressions have been 
sometimes used by judge, which would lead to some 
doubt, yet that the adjudications have been uniform, in 
harmony with each other, and with the principles herein 
stated.

The result we think of the statute, and the cases under 
it, is, that although the subjects of forcible entry and 
detainer, and that of landlord and tenant, are embraced 
in the same chapter of the revised statutes, yet they are 
distinct subjects, and have no connection, except in the 

method of redress by a summary process to recover the 
possession.

 [*583]  HN5[ ] To warrant such proceeding, and 
sustain a complaint, on this branch of the statute, the 
defendant must have stood in the relation of a lessee of 
the premises, the possession of which is sought to be 
recovered, under either a written or parol lease, or that 
of a person holding under such lessee, who shall hold 
the demised premises, without right, after the 
determination of the lease, either by its own limitation, or 
by notice to quit.

If there is a written lease, the lessee is bound to quit, 
without notice, at its determination; if there is a parol 
lease, and the lessee takes the premises [**40]  for a 
certain term, or to determine upon a condition, the 
lessee is bound to quit, at the time limited, or on the 
happening of the condition; and in either of these cases, 
if he holds over, he holds without right, and is liable to 
this process.

So in the case of a tenancy at will. It is an intrinsic 
quality in an estate at will, that it is personal, and cannot 
pass to an assignee; and that by an alienation in fee or 
for years, the estate at will is, ipso facto, determined and 
cannot subsist longer. This is a limitation of the estate, 
which is incident to its very nature; when therefore it is 
thus determined by operation of law, it is determined by 
its own limitation without notice.

But HN6[ ] an estate at will may also be determined by 
the party by his own act, by a notice to quit conformably 
to the statute. to wit, in all cases by three months; by a 
notice equal to the interval stipulated for the payment of 
rent, if these intervals are less than three months; and 
by fourteen days' notice, in cases of refusal or neglect to 
pay rent. Rev. Sts. c. 60, § 26. The same rule, of 
fourteen days' notice, in case of neglect or refusal to pay 
rent, is extended to the case of a written lease [**41]  by 
the statute of 1847, c. 207, § 1.

In all these cases, a holding over, after the expiration of 
the notices enumerated, by the tenant or any person 
holding under him, is a holding without right, for which 
this process will lie.

The last consideration respects the person, who is 
entitled to have this summary process. From the act 
being sometimes called the landlord and tenant act, and 
from occasional expressions used in the cases, it has 
been supposed, that the relation of landlord and tenant 
must subsist, and that no one but the lessor could have 
this remedy. But this is clearly  [*584]  settled otherwise 
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by the statute, which provides, "that the person entitled 
to the premises, may be restored to the possession." In 
case of alienation, therefore, though there is no relation 
of landlord and tenant between the alienee and the 
tenant at will, yet this process may be maintained.

We now proceed to apply the principles, thus derived 
from a general review of the legislation and the 
adjudicated cases on the subject, to the present case. It 
was a complaint, originally made to a justice of the 
peace, upon the Rev. Sts. c. 104, being the summary 
process provided by that chapter,  [**42]  to recover 
possession of certain premises, after the determination 
of a tenancy. The bill of exceptions states the case, as 
brought under the statute of forcible entry. But the case 
has nothing to do with forcible entry or forcible detainer, 
and this designation merely refers to the title of the 
chapter, which also embraces the other subject, namely, 
that of landlord and tenant. The process in the present 
case falls manifestly under the latter head.

It appears by the exceptions, that the defendant, having 
conveyed the estate to Goodrich in fee, took back from 
his grantee a contract, which was not an instrument of 
defeasance, but an executory contract, to sell and 
convey the estate to the defendant, on certain terms. 
We can perceive no stipulation in this agreement, that 
the defendant should remain in possession, in the mean 
time, or for any time whatever. The bill of exceptions 
states, that the defendant occupied under a parol 
agreement with Goodrich, until the latter conveyed away 
the estate, by a warranty deed, to the plaintiff. We think 
such parol agreement could give the defendant no 
higher or greater estate, than that of a tenant at will; that 
the alienation of the estate by [**43]  Goodrich, in fee, 
terminated the estate at will, by operation of law; and 
that the plaintiff being entitled to the possession, under 
the familiar rule, that the right of possession follows the 
right of property, was well entitled to the summary 
process provided for in this chapter to recover 
possession. The evidence offered by the defendant, if 
received, could note have varied this result; it was an 
offer of proof of a parol agreement, which would not 
create a tenancy at will.

Exceptions overruled.  

End of Document
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