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DEFENDANT-APPELLEE VERIFIED STATEMENT OF FACTS
1. In 2006, Alton King, Jr., and Terri Mayes-King
borrowed in order to build an addition on their home.1
2. The addition was to include an apartment that the
Kings could rent out, so that the income would help to
repay the loan.
3. On August 8, 2006, Alton King purportedly obtained a
package of mortgage loans for his property at 49
Memery Lane, Longmeadow, Massachusetts 01106 (“the
Property”).
4. Mr. King signed the purported mortgage contracts on
August 8, 2006. The document titled “Mortgage” for
$1,000,000 is recorded in the Hampden Registry of
Deeds, Book # 16119, Page # 3 (“the First Mortgage”).
A copy can be found in the AppI, p. 39. The second,
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Supplemental Appendix (“SupAp”) p.129, King’s Affidavit
1

for $411,000 is recorded in the Hampden Registry of
Deeds, Book # 16119, Page # 22 (“the Second
Mortgage”). A copy can be found at the SupApI, p. 3.
5. The terms of these loans were never fully explained to
Alton King.
6. Although Alton King signed two documents entitled
Mortgage, the Lender’s representative assured him that
the loan’s being split into two mortgages would make
no difference, and that the two mortgages would be
combined, in six months, when King’s renovation
project was completed.
7. The Mortgage Originator was named as ComUnity Lending,
Inc., of California.
8. Alton King provided the broker with his financial
documents and was assured that he could afford the
loan.
9. Orally at the closing, and on the phone, Broker Smith
assured Alton King repeatedly that they would be able
to refinance out of the loan into a more standard
mortgage in one year.
10.

Alton King was concerned about the viability of the

terms of the loan, but put those concerns aside with
Smith’s reassurances about his ability to refinance.
See paragraph 7, above.
11.

The First Mortgage was for $1,000,000. AppI, p. 39.

At closing, King was told the appraisal of the home
was for $1,500,000.
12.

But according to tax bills of Longmeadow, for 2006,

the assessed value of the property was $1,060,300; for
year 2007, $1,183,200; for year 2008, $1,128,800; for
year 2009, $1,051,600. Alton King obtained this
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information by calling the Longmeadow Board of
Assessors on July 10 of 2020.
13.

The Mortgage Lender for the first Mortgage was

named as ComUnity Lending, Inc., of California. AppI,
p. 39.
14. The MERS assignment states that Mortgage Electronic
Registration Systems, Inc., “as nominee For ComUnity
Lending Incorporated, its successors and assigns,”
purports to assign not the alleged $1,000,000
mortgage, but “all interest under that certain
Mortgage,” to Bank of New York Mellon, as trustee. The
purported Assignment does not reference any signatory
authority. The Assignment purportedly was made “For
value received,” but no price is listed. AppI, p. 89.
15. ComUnity Lending, Inc., registered as a California
Corp on July 3rd, 1980. See ComUnity Lending, Inc.,
Foreign Corporation Certificate, SupApI, p. 37.
16. ComUnity Lending, Inc., withdrew its foreign
corporation certificate in the Commonwealth of
Massachusetts on November 21, 2007. SupApI, p. 42.
17. "In a title theory state like Massachusetts, a
mortgage is a transfer of legal title in a property to
secure a debt. See Faneuil Investors Group, Ltd.
Partnership v. Selectmen of Dennis, 458 Mass. 1, 6
(2010); U.S. Bank Nat’l Ass’n, trustee v. Ibanez, 458
Mass. 637, 649 (2011).
18.

ComUnity Lending, Inc., a California corporation,

is a corporation foreign to Massachusetts. G.L. c.
156D, § 15.01. AUTHORITY TO TRANSACT BUSINESS REQUIRED
provides:
(a) A foreign corporation that transacts
business or has a usual place of business in
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the commonwealth shall deliver the certificate
required by section 15.03 to the secretary of
state for filing.
(b) The following activities, among others, do
constitute transacting business within the
meaning of subsection (a):
(1) the ownership or leasing of real
estate in the commonwealth;....[Emphasis
added.]
Subprime Loans
19. The Massachusetts Supreme Judicial Court has held
that loans with certain characteristics are
presumptively and structurally unfair. Commonwealth v.
Fremont Investment & Loan, 897 N.E.2d 548, 554 (2008)
(holding that Fremont’s actions “in originating loans
with terms that in combination would lead predictably
to the consequence of the borrower’s default and
foreclosure” were a violation of G.L. c. 93A, § 2).
These characteristics are 1) an ARM loan with an
introductory rate period of three years or less; 2)
the introductory rate for the initial period was 3
percent below the fully indexed rate; 3) the debt-toincome ratio of the monthly payments due at the fully
indexed rate were more than 50 percent of the
borrower’s monthly income; 4) the loan to value ratio
was 100 percent. Id.
20. In the Appellant’s Brief filing by Alton King, Jr.,
in Bank of New York Mellon v. Alton King, Jr., details
about the initial purported mortgage agreement and the
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effects of its terms are described succinctly at pages
11 - 12:
“The Mortgage Loan terms included an initial
teaser interest rate of 1%, which adjusted on
October 1, 2006 – less than two months after
closing and prior to the first actual mortgage
payment date - by adding 4.150% to the Index,
which was defined as the “monthly weighted average
cost of savings, borrowings and advances of
members of the Federal Home Loan Bank of San
Francisco”. Oddly, the actual first payment date
of the Mortgage Loan was October 1, 2006, so the
teaser rate was beyond a teaser, it was an
incredible misrepresentation as that rate was
never applied to an actual mortgage payment “made
by King. Although the interest rate could adjust
immediately up to a rate of 9.95% (APPI P.157,
para 2(D)), the first year payments were based on
the misrepresented teaser rate of 1%, causing
monthly payments to be insufficient to cover
interest – resulting in negative amortization
where
the
principal
balance
increased.
The
interest rate changed monthly but the payment only
changed every 12 months and because the loan terms
included a maximum payment increase of 7.5% on
each subsequent yearly payment change, the monthly
loan payment remained low and affordable but
intentionally caused the principal to increase
each year until the principal balance increased to
115% of the original loan amount – the full
appraised value. At that point, the loan of
$1,150,000.00 would automatically reset over the
remaining term of the loan according to the then
adjustable rate, which caused incredible payment
shock as the payment could potentially cause an
increase of the initial monthly rate of $3,216.40
to well over $10,000/month2. The Mortgage Loan was
doomed for failure and that it did, requiring a
modification executed on December 30, 2010 (AppI
p.100)(“MOD”), evidencing a principal balance that
had ballooned to $1,249,601.17 as contemplated by
this predatory loan product. Even though King was
record title holder and borrower on the Mortgage,
See Transcript from Summary Judgment Hearing where King
asserted that the payment reset to $13,000/month (AppI
p.194).
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BAC Home Loans Servicing, LP, the alleged “Lender”
at the time, did not cause King to execute said
recorded MOD, which evidences a new agreement
between Terri and the Lender, which King never
agreed to nor was subject to. Instead of extending
the maturity date, the MOD solely extended the
amortization schedule, which would require a
balloon
payment
at
the
time
of
maturity.
Notwithstanding, the MOD failed to disclose the
necessary balloon payment terms.”
21.

Early in 2010, Alton King contacted the loan

servicer for help because it was becoming increasingly
difficult for him to meet his mortgage loan
obligations.
22.

In response to his inquiries, an agent of the party

billing him told Mr. King that he should stop making
his mortgage payments; even though by doing so he
would fall behind on his mortgage.

The loan servicer

informed Mr. King that by ceasing payments, Mr. King
would become eligible for one of the programs offered
to distressed homeowners.
23.

On December 30, 2010, Alton King received a Loan

Modification Agreement from BAC Home Loan Servicing,
LP, recorded at the Hampden County Registry of Deeds
at Book 18732, Page 595. AppI, p. 79.
24.

In this purported loan modification, BAC Home Loan

Servicing, LP, described itself as the “Lender.” AppI,
p. 79.

The modification decreased King’s monthly

mortgage payments to $4,618.77 per month. AppI, p. 79.
The payments were nonetheless to end as of September
1, 2036, the end date of the original First Mortgage.
AppI, p. 79. If King made all payments, this would
leave an estimated balloon payment at the end of
$238,329.45. The modification only applied to the
First Mortgage. AppI, p. 79.
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25.

Terri Mayes-King alone signed this loan

modification agreement with only one party, BAC Home
Loan Servicing, LP. AppI, p. 79.
26.

BAC Home Loan Servicing, LP, does not appear in any

chain of endorsement to the Note, is not claimed by
any party to every have been in any chain of Noteowner and its being note-owner on the date of
execution of this document invalidates Plaintiff claim
to Noteownership.
27.

When this loan modification was negotiated, King

was told it was to cover both mortgage loans, but a
month later he found out it covered only one.
Assignment
28. On December 28, 2017, a purported “Corporate
Assignment of Mortgage” was filed at the Hampden
County Registry of Deeds at Book 22007, Page 229 (“the
MERS Assignment”). A copy of this assignment can be
found at AppI, p. 89.
29. On May 13th, 2008, ComUnity Lending, Inc., informed
the California Secretary of State that it had declared
Chapter 11 bankruptcy. ComUnity Lending, Inc.’s
Statement of Information, attached at SupApI, p. 75.
30. The only evidence of transfer of the associated
mortgage Note is a photocopy of what appear to be the
signature page of this purported mortgage Note,
consisting of two single-sided copies, one apparently
of the front and one apparently of the back, of Alton
King’s supposed mortgage Note for the First Mortgage.
AppI, pp. 139 - 140.
31. The Pooling and Servicing Agreement (PSA) requires
that within the 90 days from the closing date, the
trustee must delivery, “a Final Certification with
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respect to the Initial Mortgage Loans.” See PSA,
Section 2.01, Conveyance of Mortgage Loans, SupApI, p.
74.
32. Any mortgage loan, other than an initial loan
transfer before the closing date, transferred to the
trust requires a Supplemental Transfer Agreement
“executed and delivered by the related Seller or
Sellers, the Master Servicer, the Depositor and the
Trustee.” SupApI, pp. 77 – 78.
Default, Right to Cure
33. On June 29, 2017, SPS Select Portfolio Servicing
Inc., supposedly sent a “150 Day Right to Cure Your
Mortgage Default” (“Right to Cure letter”) letter to
Alton King. A copy of this purported Right to Cure
Letter was included as an exhibit in the Record
Appendix, Volume I, in Bank of New York Mellon v.
Alton King and Terri A. Mayes-King No. SJC-12859, and
can be found at AppI, p. 145.
34. M.G.L. c. 244, § 35A, the “Right to Cure” law, was
passed in 2007, and became effective May 1, 2008. It
provides that at the end of the Right to Cure period,
the mortgagee is to file a copy of the “Right to Cure”
letter and an affidavit swearing to compliance with
the law concurrently with the Lender’s Active Military
Service filing in Land Court, for the Servicemembers’
Civil Relief Act proceeding to determine whether that
Act protects the borrower temporarily from
foreclosure.
35. The statutory power of sale, M.G.L. c. 244, § 14,
refers to the mortgage section (Paragraph 22 of the
standard mortgage form) that is used to authorize a
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foreclosure of the property by auction sale. Paragraph
22 of King’s mortgage states:
“Acceleration; Remedies. Lender shall give notice
to

Borrower

prior

to

acceleration

following

Borrower's breach of any covenant or agreement in
this

Security

acceleration

Instrument

under

Section

(but
18

not

unless

prior

to

Applicable

Law provides otherwise), The notice shall specify:
(a) the default; (b) the action required to cure
the default; (c) a date, not less than 30 days
from the date the notice is given to Borrower, by
which tile default must be cured; and (d) that
failure to cure the default on or before the date
specified in the notice may result in acceleration
of the sums secured by this Security Instrument
and sale of the Property. The notice shall further
Inform Borrower of the right to reinstate after
acceleration and the right to bring a court action
to assert the non-existence of a default or any
other defense of Borrower to the acceleration and
sale.” AppI, p. 59 [emphasis added].
36. A copy of this purported Right to Cure letter was
filed on February 20, 2018, along with the purported
trust’s Land Court case, Docket 18 SM 001124, for a
determination of whether the Servicemembers’ Civil
Relief Act (SCRA) gave King temporary protection from
foreclosure.
37. The copy of the Right to Cure letter filed in Land
Court identifies the Bank of New York Mellon, f/k/a
the Bank of New York as Trustee, on behalf of the
registered holders of Alternative Loan Trust 2006-J7,
Mortgage Pass-Through Certificates, Series 2006-J7, as
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the mortgagee on the date the letter was purportedly
sent to King, that is, June 29, 2017. Appellant
Appendix. I, p. 147.
38. As of February 29, 2017, however, the mortgage holder
of record in the Hampden Registry of Deeds was
actually MERS, according to the First Mortgage and its
purported Assignment of Mortgage. AppI, p. 39; AppI,
p. 89.
Foreclosure Process and Sale
39.

King does not remember receive a mailing from the

Orlans, PC, law firm, which claimed to be the Notice
of Sale. The record shows a copy of the advertising
that does not list the auctioneer’s name or license
number. AppI, p. 105.
40.

At no time was Alton King provided with the legally

required recitation of the “chain of title and
ownership of the note.” Given that Alton King did not
receive the legally required Notice of the scheduled
auction, any purported auction was without force and
effect, a legal “nullity.”
41.

On February 16th, 2018, Bank of New York Mellon,

f/k/a The Bank of New York as Trustee, on behalf of
the registered holders of Alternative Loan Trust 2006J7, Mortgage Pass-Through Certificates, Series 2006J7, filed an Active Military Service notice in Land
Court. SupApI, p. 83. The mortgagee of record at the
time, however, was MERS.
42. On August 24, 2018, Bank of New York Mellon, f/k/a
the Bank of New York as Trustee, on behalf of the
registered holders of Alternative Loan Trust 2006-J7,
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Mortgage Pass-Through Certificates, Series 2006-J7,
had a purported foreclosure auction conducted on the
premises of 49 Memery Lane in Longmeadow,
Massachusetts, and supposedly sold King’s home to
itself, that is, Bank of New York Mellon, f/k/a the
Bank of New York as Trustee, on behalf of the
registered holders of Alternative Loan Trust 2006-J7,
Mortgage Pass-Through Certificates, Series 2006-J7,
for “One Million Two Hundred Eighty-Two Thousand
Sixty-Eight Dollars and 91/100 ($1,282,068.91) paid.”
AppI, p. 103.
43. Alton King was present at the purported foreclosure
auction on August 24, 2018, and witnessed the
proceedings. He witnessed two people apparently there
for the purported securitized trust, along with a few
bidders, but the purported trust’s bid was so high
that no one else bid.
44. On October 16, 2018, a purported Foreclosure Deed was
recorded at Hampden Registry of Deeds, Book 22404,
page 6, recorded by Bank of New York Mellon, f/k/a the
Bank of New York as Trustee, on behalf of the
registered holders of Alternative Loan Trust 2006-J7,
Mortgage Pass-Through Certificates, Series 2006-J7
and/or its agent. It is dated October 4th, 2018. AppI,
p. 101.
45.

Along with the purported Foreclosure Deed, Bank of

New York Mellon, f/k/a The Bank of New York as
Trustee, on behalf of the registered holders of
Alternative Loan Trust 2006-J7, Mortgage Pass-Through
Certificates, Series 2006-J7 had a document entitled
an Affidavit of Sale recorded in the Hampden Registry
of Deeds at Book 22404, Page 7.

This document is
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purportedly signed by a Jamie Welch, Esq., on behalf
of Orlans, PC, and lists numerous purported facts,
including actions at the auction itself. AppI, p. 103.
46. On October 16, 2018, a purported Certificate of
Entry, dated August 24, 2018, listing James R. Jasmin
as having entered the property on behalf of the
purported mortgage holder for the purpose of
foreclosure by entry, was recorded in the Hampden
County Registry of Deeds at Book 22404, Page 4.
SupApI, p. 85.
47. According to the Affidavit of Sale recorded on
October 16, 2018, a notice of this foreclosure sale
had been published in the Springfield Union NewsRepublican on “the 3rd day of August, 2018, on the 10th
day of August, 2018 and on the 17th day of August,
2018,” including the Terms of Sale as follows: “TERMS
OF SALE: A deposit of FIVE THOUSAND DOLLARS AND 00
CENTS ($5,000.00) In the form of a certified check,
bank treasurer’s check or money order will be required
to be delivered at or before the time the bid is
offered.

The successful bidder will be required to

execute a Foreclosure Sale Agreement immediately after
the close of the bidding. The balance of the purchase
price shall be paid within thirty (30) days from the
sale date in the form of a certified check, bank
treasurer’s check or other check satisfactory to
Mortgagee’s attorney. The Mortgagee reserves the right
to bid at the sale, to reject any and all bids, to
continue the sale and to amend the terms of the sale
by written or oral announcement made before or during
the foreclosure sale.” AppI, p. 103.
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48. The Affidavit of Sale further states: “This office
has complied with Chapter 244, Section 14 of
Massachusetts General Laws, as amended, by mailing the
required notices by certified mail, return receipt
requested.” AppI, p. 103.
49.

In addition, the affiant in the Affidavit of Sale

avers: “Pursuant to said notice at the time and place
therein appointed, the Lender sold the mortgaged
premises at public auction by Susan J. Jasmin, a
licensed auctioneer, of Towne Auction Company LLC, to
the highest bidder The Bank of New York Mellon, f/k/a,
The Bank of New York as Trustee, on behalf of the
registered holders of Alternative Loan Trust 2006-J7,
Mortgage Pass-Through Certificates, Series 2006-J7,
with an address of c/o Select Portfolio Servicing,
Inc., 3217 S. Decker Lake Dr, Salt Lake City, UT
84119, the sum of ONE MILLION TWO HUNDRED EIGHTY-TWO
THOUSAND SIXTY-EIGHT DOLLARS AND 91/100
($1,282,068.19) paid, being the highest bid made
therefor at said auction.” As indicated, this
Affidavit was executed by Jamie Welch, Esq., Employee,
Authorized Signatory, Real Property, of Orlans, PC.
AppI, p. 103.
50. The recorded Certificate of Entry, dated August 24,
2018, states:
“[The signatories] were present and saw James R. Jasmin,
an agent of Orlans PC, duly authorized by Bank of New
York Mellon, f/k/the Bank of New York as Trustee, on
behalf of the registered holders of Alternative Loan
Trust 2006-J7, Mortgage Pass-Through Certificates,
Series 2006-J7 . . .
. . . make an open, peaceable and unopposed entry on the
premises for the purpose … then declared, of foreclosing
said mortgage for breach of condition thereof.” SupApI,
p. 85.
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51. A Certificate of Appointment for James R. Jasmin was
signed on October 15, 2018, and

recorded on October

16, 2018, nearly two months after the purported
foreclosure, at Book 22404, Page 5, in the Hampden
Registry of Deeds. SupApI, p. 86.
52.

The Certificate of Appointment states, in part,

that “Orlans PC, acting under a Power of Attorney for
The Bank of New York Mellon, f/k/a, The Bank of New
York, as Trustee, on behalf of the registered holders
of Alternative Loan Trust 2006-J7, Mortgage PassThrough Certificates, Series 2006-J7, … “constitutes
and appoints. . . as its agent” James R. Jasmin, on
behalf of Orlans, PC, to “make entry onto the premises
located at 49 Memery Lane, Longmeadow, MA 01106. . .
for the purpose of foreclosing said mortgage for
breach of the conditions thereof.”

SupApI, p. 86.

53. The Auctioneer named in the Affidavit of Sale was
Susan J. Jasmin. AppI, p. 103. Neither the
Auctioneer’s name nor her license number appear in the
copy of the newspaper ad tear sheet attached to the
Foreclosure Deed recorded at Book 22404, Page 8, in
the Hampden Registry of Deeds. AppI, p. 105.
54. The Certificate of Entry lists as Witness 1, Angel
Della Ripa, and as Witness 2, Harold W. Murphy,
swearing under oath that the entry was unopposed, and
swearing that Susan J. Jasmin was the “duly authorized
representative” of the bank. SupApI, p. 85.
55. The Notary on the Certificate of Entry was also Susan
J. Jasmin, who is the named Auctioneer. SupApI, p. 85.
56. In the document titled “Affidavit of Sale” attached
to the purported Foreclosure Deed, Jamie Welch, as the
Employee and Authorized Signatory of Orlans PC, avers
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that they “caused to be published” the advertisement
of the auction on the 3rd day of August, 2018, on the
10th day of August, 2018, and on the 17th day of August,
2018 in the Republican. He also swears that Orlans PC
complied with the requirements of MGL Chapter 244, §
14, the core foreclosure by sale statute, sending
notification to King via certified mail. AppI, p. 103.
57.

The copy of the legal advertisement included in the

Foreclosure Deed fails to identify the auctioneer or
the auctioneer’s license number. AppI, p. 105.
58. A purported copy of the Alton King’s first mortgage
note is at AppI, p. 136.
59. The fourth and fifth pages of this purported copy of
the Note appear to be the signature page, consisting
of two single-sided copies, one apparently of the
front and one apparently of the back of the same page.
AppI, pp. 139 - 140.
60. Terri Mayes-King’s signature is on the front of this
page. AppI, p. 139. It is the only signature on this
page. On the upper right part of this page, a bleed
through is visible. On the bottom of this page, two
apparent bleed throughs are visible, one beside the
other. AppI, p. 139.
61. These bleed throughs appear to be from the ink of
three separate rubber stamped endorsements affixed to
the back of the page. These are visible on the
following page AppI, p. 140. Page 5 of this purported
note copy (that is, AppI, p. 140), however, appears to
have been put in the record with the bottom of the
page at the top, so that the two stamp images that
bleed through from the front page, with Terri MayesKing’s signature, are at the top of AppI, p. 140.
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Given this copying, if they were one page at one time,
they evidently, based on this copying, are being
stored as unaffixed separate pages.
62. The initial stamp on the back of fourth page of the
purported note appears upside down at the bottom of
the page. AppI, p. 140. This stamp purports to be an
endorsement from a “Danielle Friberg, Mortgage Master,
ComUnity Lending, Incorporated, a California
Corporation, Without Recourse, to the order of
Countrywide Bank, N.A”. The image of the stamp is
badly degraded. An apparent though illegible
signature, in markedly darker ink, is made over the
words ‘without recourse,’ indicating that this is a
copy of an actual wet-ink signature, and not part of
the stamp.
63. The stamps for both of the other two purported Note
endorsements appear at the top of the current copy of
this page. AppI, p. 140. These include purported
signatures as part of the respective stamps: the
“signatures” fit almost completely within their
signature areas. On the first of these later
endorsements, just a little tail on the ‘j’ of Michele
Sjolander’s “signature” scarcely loops over the
signature line. The second of these later endorsements
is from Countrywide Bank, N.A., by a Jose Juarez,
Collateral Processing Officer, without recourse to
Countrywide Home Loans, Inc.

Both purported

signatures appear to be degraded essentially to the
same degree as the endorsement wording and bled
through like the rest of the stamps.
64. The apparent signature of Danielle Friberg, the
initial endorsement, appears to be a copy of the only
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genuine signature on this page. The Uniform Commercial
Code requires signatures on a negotiable instrument,
such as a Note, to be made “manually or by means of a
device or machine . . .” See UCC §3-401; cf. G.L. c.
106, § 4.01. The two remaining purported signatures
appear not to have been made manually or by a machine,
but by rubber stamps.
65. AppI, pp. 136 – 140 are copies of pages from the
purportedly original Note on which two faint markings
can be seen at the top of each page. These appear to
be images of holes a document put into a traditional
two-ring bank notebook would have.
66. The purported endorsement page at AppI, p. 140
however (purportedly a copy of the back of page 4 of
the Note) seems not to have any markings where holes
for a two-ring bank note book would have been.
Therefore, it is not clear that this is actually a
copy of the page that it is alleged to be, or that it
was ever in reality the back of the 4th page of the
original, wet-ink Note.
67. In September of 2018, King received a purported
“Notice to Quit” from David A. Marsocci, Esquire, of
Dolan Connly, PC. SupApI, p. 87.
68. The Notice to Quit to King explicitly distinguishes
rent from use and occupancy. “All payment accepted
subsequent to the date of this Notice are accepted for
use and occupancy only and not as rent. The acceptance
of said payment will not in any way create a new
tenancy.” SupApI, p. 88 [Emphasis in the original].
Plaintiff Purported Trust’s Pooling and Servicing
Agreement
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69. In his Answer to the purported trust’s Complaint
filed in the Western Housing Court, Docket No.
19SP190, King stated: “The landlord does not have
superior right to possess and/or does not have
standing to bring this action.” SupApI, p. 98.
70. King further substantiated this point by saying: “The
landlord’s case should be dismissed because they did
not comply with paragraph 22 of my mortgage and the
foreclosure resulted from the bank’s improper approval
of repairs that caused damage to my house.” SupApI, p.
98.
71. In his answer, King also stated that the foreclosure
did not comply with the mortgage contract, the
foreclosure did not comply with the statutory and
regulator requirements and that the relevant note was
not legally transferred to the foreclosing entity.
SupApI, p. 103. King stated “I have other defenses or
counterclaims as follows: failure to make a good faith
effort to avoid foreclose,” and requested that the
Court dismiss the Complaint against him because,
again, the purported trust Plaintiff did not have “a
superior right to possession of the property and the
foreclosure is void.” SupApI, p. 104.
72.

The full text of the Plaintiff Trust’s unredacted

Pooling and Servicing Agreement (“PSA”) is on the
public record in the EDGAR database of the U.S.
Securities and Exchange Commission.3
73. The first page of the PSA says, “EXECUTION COPY.”
SupApI, p. 60.

https://www.sec.gov/Archives/edgar/data/1377865/00009051
4806006722/efc6-2711_5971949ex991.txt.

3
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74.

The parties listed on the cover page of the PSA are

CWALT, Inc., Depositor; Countrywide Home Loans, Inc.,
Seller; Park Granada LLC, Seller; Park Monaco Inc.,
Seller; Countrywide Home Loans Servicing LP, Master
Servicer; and Bank of New York, Trustee. SupApI, p.
60.
75. At the end of the PSA, and before the Schedules,
Section XI-6 states: “IN WITNESS THEREOF, the
Depositor, the Trustee, the Sellers and the Master
Servicer have caused their names to be signed hereto
by their respective officers duly authorized as of the
day and year written above.” This is followed by a
typed list of the parties, with the name of each “to
be signed hereto” indicated only by the typed name
preceded by /s/.

For instance:
“CWALT, Inc.
as Depositor

By:

/s/

Michael Schloessmann

-------------------Name: Michael Schloessmann
Title: Vice President

THE BANK OF NEW YORK,
as Trustee
By:

/s/ Maria Tokarz

---------------Name: Maria Tokarz
Title: Assistant Vice President”
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76. To be conveyed into a securitized trust, a mortgage
loan is purchased and transferred to a Seller, which
sells and transfers it to the Depositor, which has a
license from the SEC to transfer such mortgage loans
into such trusts. Thus, there must be a complete chain
of title of the mortgage and complete chain of
transfers of the Note, ending in both cases in the
trust. Here, however, there is no assignment of King’s
First Mortgage to the Depositor, nor from Depositor to
the purported Trust.
77. The PSA’s list of Schedules starts “Schedule I:
Mortgage Loan Schedule.” However, immediately after,
the PSA states: “Schedule I: Mortgage Loan Schedule;
[Delivered at Closing to Trustee].” Immediately
thereafter is “Schedule II – A … Representations and
Warranties of Countrywide.” The PSA includes no
Mortgage Loan Schedule. SupApI, p. 65.
78. The PSA defines the purported Trust’s closing date as
“October 30, 2006.”

SupApI, p. 74. MERS is not the

identified Depositor, which is the only party
contracted to deposit mortgage loans into the Trust.
79.

This Trust’s founding document prohibits from

accepting any predatory loan as defined by state law,
or any loan that otherwise violated the PSA. The PSA
states that the Trust “makes the representations and
warranties” regarding the mortgages held by the trust:
“None of the Mortgage Loans are "high cost" loans as
defined by applicable predatory and abusive lending
laws. . . No Mortgage Loan is a "High-Cost Home
Mortgage Loan" as defined in the Massachusetts
Predatory Home Loan Practices Act effective November
7, 2004 (Mass. Gen. Laws, c. 183C). . . All of the
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Mortgage Loans were originated in compliance with all
applicable laws, including, but not limited to, all
applicable anti-predatory and abusive lending laws.”
SupApI, p. 75.
80. Alton King’s mortgage was originated on August 8,
2006. AppI, p. 39. The first page of the purported
Trust’s PSA states that it “is dated as of October 1,
2006.” SupApI, p. 60. The purported Assignment of
Mortgage from MERS, “as nominee for ComUnity Lending
Incorporated, its successors and assigns, to the Bank
of New York Mellon, F/K/A, the Bank of New York as
Trustee, on behalf of the Registered Holders of
Alternative Loan Trust 2006-J7, Mortgage Pass-Through
Certificates, Series J7,” “for value received,” of
“all interest in that certain Mortgage dated:
8/8/2006, in the amount of $1,000,000,” is however
dated November 28, 2017. AppI, p. 89.
81. November 28, 2017, was more than 10 years after the
deadline for selling a Mortgage Loan to a Seller for
conveyance to the Depositor for conveyance into this
purported Trust. November 28, 2017, was also nine
years after ComUnity Lending, Inc., had withdrawn its
Massachusetts foreign corporation registration, after
which it could not own any real property in
Massachusetts. SupApI, p. 34. Therefore, ComUnity
Lending, Inc., could not have owned an interest in
real property in Massachusetts in 2017.
82. MERS could have had no authority to act as “nominee”
for ComUnity Lending, Inc, in selling an “interest in”
a mortgage on King’s real property in Massachusetts in
2017.
83.

PSA’s explicitly chosen governing law:
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“Section 10.03. Governing Law. THIS AGREEMENT
SHALL BE CONSTRUED IN ACCORDANCE WITH AND GOVERNED
BY THE SUBSTANTIVE LAWS OF THE STATE OF NEW YORK
APPLICABLE TO AGREEMENTS MADE AND TO BE PERFORMED
IN THE STATE OF NEW YORK AND THE OBLIGATIONS,
RIGHTS AND REMEDIES OF THE PARTIES HERETO AND THE
CERTIFICATEHOLDERS
SHALL
BE
DETERMINED
IN
ACCORDANCE WITH SUCH LAWS.” SupApI, p. 61.
84. The New York Estate, Powers and Trust Law (EPTL), 7 –
2.4, applies to the New York Trusts. This statute
provides: “If the trust is expressed in the instrument
creating the estate of the trustee, every sale,
conveyance or other act of the trustee in
contravention of the trust, except as authorized by
this article and by any other provision of law, is
void.” N.Y. Est. Powers & Trusts Law § 7-2.4.
Power of Attorney and Certificate of Attorney
Deficiencies
85.

The purported foreclosure deed provides a single

signatory authority document for Select Portfolio
Service, Inc. to sign for Bank of New York Mellon as
trustee on behalf of a securitized trust. AppI, p.
101.
86.

The limited power of attorney consists of a four-

page document recorded at Hamden County Registry of
Deeds Book 22403, Page 547. SupApI, p. 79. The third
page is the purported signature page. This third page
is appears to be produced separately: there is a
copier artifact: significant amount of black spots
across the page, striation lines cross the page and it
is clearly scanned in at an angle, unlike the
preceding two pages or the fourth page.

SupApI, pp.

79 – 82. Therefore, this third page does not appear to
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have any original relationship to the first and second
pages, and calls into question this page’s origin,
along with the fourth page.
87.

This document purports to create a limited Power of

Attorney between Bank of New York Mellon f/k/a, the
Bank of New York as trustee “in connection with the
trust named, identified and described in the attached
Exhibit A” appointing Select Portfolio Servicing, Inc.
SupApI, p. 79.
88.

The document explicitly is effective for one year

from the date of signing, which was April 20, 2018.
SupApI, p. 80.
89.

It is signed under “the laws of the State of New

York.” SupApI, p. 80.
90.

It states the authority granted to the attorney in

fact by the Power of Attorney is not transferable to
any other power or entity. SupApI, p. 80. Therefore,
the document explicitly did not allow Select
Portfolio’s Servicing to transfer any authority to
another entity, such as Orlans PC, which placed the
advertising in the paper and took other steps to
purportedly foreclose on Alton King.
91.

In contrast, the purported affidavit of sale, filed

with the purported foreclosure deed at the Hampden
County Registry of Deeds, Book 22404, Page, 7, states
that “Jamie Welch, Esquire, Authorized Signatory, Real
Property of Orlans PC, as attorney for the Bank of New
York Mellon” attests to the facts therein. AppI, p.
101. Welch is an employee of Orlans PC, as this
purported affidavit of sale indicates, and, therefore,
is not granted any authority by the limited power of
attorney. Welch, or Orlans PC on his behalf, would
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