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Docket # 5JC-12406

Petitioners’ Reconsideration of SJC Decision of April 10, 2019

to Address Discrimination and Hostile Environment

NOW COMES Petitioner Janet Montgomery and requests this

4+
Court reconsider its decisions as to the above cases looking at

Petitioners’ explicit focus on the types of violations by the

Worcester Housing Court (“WHC"”) being based in disparate

treatment. More than once Petitioners urged this Honorable Court

to address the hostile environment that explicit and pervasive

disparate treatment has created. In that context, they had

specifically asked for the most immediate remedies to an urgent,

urgent situation — recusal, change of venue or stoppage of all

evictions for themselves and those similarly situated.

In this HPonorable Court’s decisior in Hilton it references




-that the Petitioﬁers were seekiné‘redress for discrimination oxr
disparate treatment by the WHC; referencing Adjartey it states
that the same request was alsoc made therein. The Adjartey
decision itself does not name that petitioners are explicitly
requesting redress regarding disparate behavior by the WHC!.

More than once the Petitioners referred to a hostile
environment?, which is an expression of discrimination which has
become so rampant that it'can only be described as

institutionalized®, and thus the Petitioners requested redress.

! The second appeals question in Adjartey explicitly asks: “Did
the Single Justice err in not recognizing the WHC regular
practice disparate based on indigency is discriminatory;
includes an element of public shaming; and violates the concept
of not having to pay for justice, and the Reade v. Galvin
decision that an access issue that somebody with more money can
cross the hurdle of it, but if you are indigent, you can’t, that
that is unconstitutional, statutorily prohibited, and against,
our ‘urisprudence,.. ” . '
? See the term explicitly used, for instance, in the Amended
Petition in Hilton v. Worcester Housing Court: pp. 20 (“she has
now created a hostile environment where they could no longer get
LAR representation from lawyers who had been willing.”), p.26
(“the Court has accused them, as members of the Worcester Anti-
Foreclosure Team, of engaging in illegal practices that actually
hurt their abilities to stay in their home. The Court has
threatened them with criminal charges. It has created an
atmosphere where lawyers regularly deride their organization,
their preparation for Court. It has created a hostile
environment, in some cases, where lawyers have used that to take
license and intimidate and bully WAFT members in the hallway.
The Judge has actually accused WAFT members of being .
damaged by their membership with WAFT. Court staff has stated
this. Lawyers, regularly now, accost WAFT members in the hallway
and tell them that they should not work with the
organization.”), pp. 32-33.
- ¥ Clerk Magisirate even ~alled this Petitioner’s dying brnther’s

Cdastor. £oi: medical detasliyrto discredit her repcrt? Thankinlly,

H

_nurse recognized HIPRZL violaticen, hung up and notified her.




Such an institufionalized discriﬁination creates é hostile
environment rendering obtaining justice impossible and, in fact,
precludes their ability to fully participate in their court
cases even though this is a constitutionally guaranteed right.

Hilton specifically addressed that in relationship to being
pro se and to affiliation with the Worcester Anti Foreclosure
Team (“WAFT”). A clear measure of this is that Court pefsonnel’s
behavior has necessitated the commitmént of WAFT members in the
last few years to ensure that no pro se litigant ever goes to
court alone, even for something as simple as filing a motion.
{(See Hilton amended petition FN4.) Petitioner and her co-
petitioners feel that no longer needing to ensure someone goes
with you to file a motion or in court for a more substantial
purpose is an appropriate measure for this Court and the world
that the hostile environment lias liféed. We are far from that.

Both petitions (Hilfon in a single list) identified
disparate treatment as to being indigent {(an equal right to
access to justice in our Constitution), having a disability
(explicit at Article 114, Mass. Constitution amendments}), being
pro se (Article XI) and/or being part of WAFT as a political
affiliation (1** Amendment) for the purpoées of redress.

Giveﬁ that these are éll apparently subétantiVe rights aé
explicitly Constitutionally identified, protection of them is
addressed in the rreamble to the Constitution of the
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Commonwealth, as mentioned in the Petitionexs’ briefs: “an
impartial interpretation of the laws”, that is our courts.
The Petitioners believe they have clearly put before this
Court a problem which this Court has a historic and unique
obligation to address. See The Inherent Power of a State’s
Highest Court to Piscipline the Judiciary, p.6 {(Chicago-Kent Law
Review, Dec 1977 by James Duke Careron}:
“The Supreme Judicial Court of Massachusetts, for
example, asserting its power to inguire into the conduct of
a judge, proclaimed its source of power to be "the inherent
common law and constitutional powers of [the] court."'
Through the exercise of its inherent power, that court also
established by court rule a Committee on Judicial
Responsibility.”

As codified in our laws as well MGL Chapter 211 § 3 states:

“The justices of the Supreme Court shall also have
general superintendence of the administration of all courts
on inferior jurisdiction... as may be necessary [clearly
mending a hostile environment is necessary] or desirable
for the furilierance of justice the regular executicn of the
laws, the improvement of the administrations of such
courts, and the securing of their proper and efficient
administration.”

Redress in relation to a hostile environment based on
discrimination and disparate treatment is obviously necessary
for the furtherance of justice. This is directly this Court’s
jurisdiction given the expression of the disérimination and
hostile environment has included, but not limited to, the denial
of the execution of our laws (even such fundamental procedures
as testing for a Plaintiff's standing, fundamental to subject

matter *urisdicticn~-: the very definition of being a court) and '




the féilure of the WHC fo administerx the.functions of the‘court

(such as; accepting filings equally, following rules of civil
procedure and not altering dockets.)} These would alsoc all be
improvements, this Court would likely recognize as necessary.

There is nothing efficient in the need to do an approaching
infinite number of Single Justice Appeals because step after
step in normal Jjudicial process does not occur or occurs
unfairly (105 single justice appeals for the sample 46 herein).
This simply cannot be an efficient administration of justice.

Nor i1s it an efficient administration of justice that
essentially all effective full panel appeals are blocked and the
natural self-correcting nature of our legal system through
review by higher courts has been rendered close to non-existent
for pro se litigants.

‘ Petitioners recognize there are ways in which this is a
matter of first impression, specifically, the use of Writ-of-
Mandamus style petitions to address a hostile environment in a
court, Still, the Petitioners even in this short reconsideration
period attempt herein to provide the Court with clarification of
that their day-to-day experiences mirror the unacceptability of
a hostile environment in school and in work places. These
characteristics presumably apély in a Court — ecpecially 30
where both impartiality and the appearance of impartiality are

absulute requirements for effective administration of. justice.




Petitioners therefore apply the tests laid out in

Guckenberger v Boston University, 957f. supp. 306 (D.Mass 1987).

The court therein made a parallel and accurate reflection of the
application of harassment and hostile environment standards
perhaps more developed in work place situations but applied them
to a university environment.

Herein these standards are used by the Petitioners to apply
to a court environment where the authority and responsibility
and constitutional obligation is part of the obligations of the
entire form of our government and the three branches of
government itself.

The standard laid out! states the following legal test:

1. That the petitioner is a member of a protected group

2. That the petitioner has been subject to unwelcome
harassment '

3. That the harassment is based on a protected characteristic..

4. That the harassment is sufficiently severe or perxvasive
that it alters the condition of education [here access to

Justice] and creates an abusive..environment
5. That there is a basis for institutional liability

Protected Group Membership: all Petitioners are members of

at least 2 often all four of the Protected statuses as to egual

‘ To state a cognizable c¢laim for hostile learning environment
harassment .., a plaintiff must allege: (1) that she is a member
of a protected group, (2) that she has been subject to unwelcome
harassment, (3) that the harassment is based on a protected
characteristic, her disability, (4) that the harassment is
sufficiently severe or pervasive that it alters the conditions
of her education and creates an abusive educational environment,
and (5) that there is a basis for institutional

liability. Sce Brown, 68 F.3d at 540 (citing Meritor Sav. Bank;,
- ¥SB v. Vinson, 477_U.S. 57, 66-73, 106_S. Ct._ 2399, 2405-09, 91
L. Ed. 2d_49 (1986)). .




rights to accéss to justice (sée grid attached tb Bourassa
Reconsideration as to Matters of 1°° Impression.)

Unwelcome: the unwelcome nature is why these petitions have
been brought as have ADA complaints been made, judicial conduct
complaints have been made®, numerous single justice appeals
attempted. There is no question that it is unwelcome.

Protected Groups: As the Petitioners have laid out, the

petitioners, and those similarly situated who are pro se, are
clearly a protected group explicitly under the language under
the Article XII that states that one is allowed to exercise one
rights equally in the court whether “by himself, or his council
at his election”. This is clearly a substantive right, although
it appears as though it may have never been framed as equal
rights, against discrimination. That is exactly the legal
analy%is and relief that petitioners seek.

Similarly, the right to one’s affiliation under the first
amendment under the US Constitution and expressed in the
judicial conduct code amendment of 2007 as “political affili-
‘ation” renders the Petitioners members of a protected group that
has a right to have a discrimination-free access to justice and

certainly the right to relief from a hostile environment based

on that membership in a protected group. Although, again this

5 patitipners estimate over 50 cases have been submitted to the
-.Judiciai Conduct Comsission — although they -hnow frum responses
for almost all, that none of those have been docketed.




conceptual frame appears not to have perhaps ever been used for
this Court to analyze from.

sufficiently severe or pervasive that it alters the

condition of Jaccess to justice] and creates an abusive..

environment: In the petitions, the petitioners reported physical

responses of the pervasive nature of the discrimination and
hostility they have faced. see Evans, where she attempted to
file a Single Justice appeal after, the discriminatory and
ihtrusive personal nature of the public interrogation she
experienced. After which she was unable to keep her compésure
and was unable to complete writing out a request for reasonable
accommodations at the clerk’s desk the day her trial was
scheduled and had to leave the building.

See Adjartey, where after the Judge accused WAFT members
frequently of practicing law without a license was then haféssed
'in the hallway by a lawyer who acted and reflected upon the
judge’s characterization; he yelled at her and accused her and a
WAFT member of engaging in unlicensed practice of law and
implied criminality. The impact of the harassment was so
traumatizing she filed a bar complaint. The trauma was
sufficiently severe that she was no longer able to function in
court. In fact, she receive& had a doctor’s ofder not to self-
represent in court due to the stress. The Petitioners can

L

provide additional examples but there are just two. (See




Adjartef’s Reconsideratioﬁ reminding this éourt of explicit‘
retaliation and coercion revisited in the last few months}).

The general characterization of the conditions in the WHC
are expressed in that WAFT members no longer go alone even to
file documents. Numerous incidents in the courtroom documented
with the judge questioning people and accusing them and
threatening them based on their status as members of WAFT (a
subset is documented in petitions here); and the presumption
that they won’t be believed; their sworn testimony does not
carry weight; they are not allowed to argue the statutes or the
case law; and if they do the court presumes they cannot be
relied upon, again a number or examples given.

The environment is severe and pervasive®: in the court
itself, in the clerk’s area, in the hallway, and clearly abusive

¥
both objectively and =ubjectively.

Institutional liability: WAFT members sued the WHC itself
clearly laying the responsibility for the discrimination and the

climate of the Court on its combined leadership: both the Judges

¢ These are the kind of experiences that Gluckman citations refer
to as emblematic of a hostile environment: “... of the sharply-
pointed, crudely-crafted, and frequently-launched "slings and
arrows" that courxts have found sufficient to establish severe
and pervasive harassment that alters a plaintiff's working
conditions. See e.g., Harris, 510 U.S5. at 19-20, 114 S.Ct. at
369 (describing allegations of gender-based insults, statements
that made plaintiff "the target of unwanted sexual innuendos,”
gnd orders by supervisor *hat plaintiff retrieve coins from his
- front-pants pockat-and bend. over to pick ug items intentionally
dropped)” and more. )




and the Clérk Magistrate aré identified in tﬁe petitions.

This conforms with the legally responsible parties and the
reality of those who created a significant shift to an unsafe
context some time around the winter of 2015/2016.

The jurisprudence as to the Clerk-Magistrate’s role states:
Clerk-Magistrate (institutional responsibility)

“It is well-documented that a clerk-magistrate like Lawlor
"performs many roles that are crucial to the fair and efficient
administration of justice in a District Court.”

Matter of Powers, 465 Mass. 63, 66 (2013). See id. at 66-68
(discussing duties of clerk-magistrate). Most pertinent here,
the clerk-magistrate is part of the over-all "senior management
team" in each court house, "working collaboratively to ensure
the fair, effective, and efficient administration of justice.”
Id. at 68.” Perullo v. Advisory Committee on Personnel
Standards, 476 Mass. 829, 836 (2017).

Petitions quoted extensively from the Judicial Conduct Code
and other Court documents or Guidance regarding the
resp?nsibilities of the Judges, including Rule 2.3: Bias,
prejudice, and harassment:

“A) A judge shall perform the duties of judicial office,
including administrative duties, without bias, prejudice,
or harassment

(B) A judge shall not, in the performance of judicial
duties, by words or conduct manifest bias or prejudice or
engage in harassment, including bias, prejudice, or
harassment based upon a person’s status or condition. A
judge shall also not permit court personnel or other
subject to the judge’s direction and control to engage in
such prohlblted behavior.” [empha81s added]

The Guckenberger citations go on to require that for a
#claim of hostile learning environment discrimination” “the

relevant factors must be viewed both objectlvely and

| subjectlvely.” Brown, 58f. 3d @5490. ”to state the hostlle




environmeﬁt claim for discfimination by unlaﬁful harassment a
Plaintiff must show that the alleged harassment creates an
objectiveiy hostile or abusive..environment and that the punitive
victim subjectively perceives the environment to be abusive.”

That petitioners experiences the environment at WHC as
hostile is sufficiently demonstrated by the extensive efforts
pro se litigant had to go to to create these multi-party
petitions and bring them before the court. The proof of “alleged
harassment” that creates “an objectively hostile or abusive
~environment” can be demonstrated both in terms of clear
examples of disparate behaviors that the WHC has not denied (see
Evans’ Motion for Reconsideration as to undisputed facts).

It is further demonstrated by the behavior of others around
WAFT members and those who are pro se homecowners and tenants
such as, the refusal of attorneys thet had been willing to do
LAR no longer willing to do LAR, the internalization of the
impact of the discrimination that some members of WAFT have
tried to hide their membership while relying upon the WAFT
resources of emotional support, networking and guidance.

Perhaps the most striking, of course, is the assessment by
the Worcester Chief of Police of his interaction with the Chief
'Judge and the Clérk—Magistrate coilectively as ”thevopposition"
or the “other side” versus the WAFT (although only recently

revealed to WAFT,; the key interaction with the Worcester Chief

o




of Police occufred about May 2016, see attached affidavit). WAFT
members believe that the attempt to lean on the Worcester Chief
of Police to stirp them of the first amendment rights to gathér
in protest seems like a clearly hostile act reported by an
objective and, the court must acknowledge, reasonable observer.
There is no guestion in the minds (and heart, bodies and
spirits) of the WAFT members that the change to an aggressive
prosecutorial stance by the Court embodied in the Judges and
Clerk-Magistrate toward WAFT members and proactive acts of
discrimination have set the dangerous tone for the entire
Court’s climate and consequently created a hostile environment
wherein the Petitioners (and knowledgeable observers) do not

believe that they have access to an impartial court.

In conclusion, this Court is uniquely empowered and
responsibie in our Constitution and statutorily (and it appéars
in the Common Law going back hundreds of years) to address the
failure of an inferior court as to its public duty to the
Inhabitants of the Commonwealth. Here that failure is cloaked in
é modern understanding of a claim aé to intersecting.
discriminations, all of them apparently substantive rights in
our courts, and the right to an end to a hostile environment to
exercise those equal rights to access justice. Please reconsider
direct relief so as to end this hostile climate and repair our

‘constitutional rights tc access justice equally,




Respectfully submitted,

Nt

J‘aﬁét Montgomery
1 Veterans Circle
S. Grafton, MA 01560

Date:
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I, the below signed, hereby certify that a true and correct
copy of the above and foregoing has been furnished to all
opposing parties by pre-paid First Class Mail, U.S.P.S.

Worcester Housing Court’s Attorney

Maryanne Reynolds

Assistant Attorney General

Government Bureau

Office of the Attorney General .
10 Mechanic St., Suite 301

Worcester, MA 01608

774-214-4407

508-795-1991 (fax)

Maryanne.reynolds@state.ma.us

Re: Docket# 16H85SP001387, Barron, Lisa Y. v. Montgomery
Henry Raphaelson, Esq. |
Raphéelson & Raphaelsén

430 Main St.

Worcester, MA 01608

Re:‘Docket #163858?004125, MRII Sub T, LLC v. Cucufate
Tracey A Kish, Esg. | |

Korde & A_sociates




900 Chelms< . d:8t. Surie 3102

Lowell, MA 01851

Re: Docket#14HES5SPO00710, U.S. Bank National Association Trustee
of J.P. Morgan Mortgage Acquisition Trust v. Berrios :

Adam M. Hamel, Esqg.

Andrew Hamilton, Esqg.

Shiva Karimi, Esqg.

McLane Middleton Professional Association
300 Trade Center Suite 7000

Woburn, MA 01801

Re: Docket#16H85SP000150, Nationstar Mortgage, LLC v. Ballou
Neil W. Heiger, Esq.

Shechtman Halperin Savage, LLP

1080 Main St.

Pawtucket, RI 02860

Re: Docket #16H85SP002533, HSBC Bank, USA, National Association
v. Oliveira, et al

Andrew B. Delory, Esqg.
Law Office of Paul A. Delory
365 Broadway

Everett, MA © 02149

Re: Docket #16H85SP000940, Savers Co-operative Bank D/B/A Savers
Bank v. Peristere

Howard P .O;Amico, - To 8




. Boward. B, N Awico, P.C.
33 Waldo St.

Worcester, MA 01608

RE: bocket #16H85CV000234, Norris, Elizabeth v. HSBC Bank USA,
Naticonal Association as Trustee

Re: Docket #10HB85SP001207, U.S. Bank, N.A. as Trustee v.
Schumacher

K & L Gates, LLP

Michael Robert Murphy, BEsqg.

Morgan T. Nickerson, Esqg.

State Street Financial Center

One Lincoln Street ‘

Boston, MA 02111-2950

Re: Docket #15H855P004099, Federal Home Loan Corporation v.
Evans Patrick Beaton

Noonan, Graves & Longorie
100 Cummings Center, Suite 225D

Beverly, MA 01915

Re: Docket #16H853P002415, Fannie Mae A/K/A Federal National
Mortgage Association v. Hughes

William Lawson
McCarter & English
265 Franklin Street

Boston, MA 023110




»

Re: Docket #15HB85SPC0ZU85, Santander Bank N.A. 7  hdjartey,

Re: Docket”16H85SP001313 MidFirst Bank v. Abdelhamed,

AT

Re: Docket #16H85SP004400 MidFirst Bank v. Raymond,
Re: Docket #15H85SP003287, #15H85SP003288, #16HB85SP003289,

U.5. Bank Trust, N.A. Trustee of VOLT 2012-NPLi Asset Holdings
Trust v. Swanston, '

Re: Docket # 14H855P000755 Fannie Mae v. Osborne,
ﬁe: Docket #13H85C§000283, Fannie Mée v. Griffin
Steven Michael Stoehr, Esqg.

Orlans Moran FLLC

PO Box 540540

Waltham, MA 02454
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Janet Montgomery
1 Veterans Circle
S. Grafton, MA 01560

Date:
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