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AN ACT TO FACILITATE ALTERNATIVES TO FORECLOSURE: FACT SHEET

Senate 500, Main Sponsor: Senator Chandler
House 550, Main Sponsors: Representative Mary Keefe

What Does This Bill Do?

This Bill requires banks to mediate in good faith with homeowners to identify alternative resolutions before starting
foreclosure. It establishes the Massachusetts Foreclosure Mediation Program (MFMP), administered by non-profit
entity(s) or law firm(s) selected by the Attorney General. The MFMP will train neutral, third-party mediators in
foreclosure alternatives and ensure all borrowers have the option of participating in mediation before foreclosure
can begin. If a mutually acceptable mediated agreement cannot be reached, a good faith certificate will issue to
any party whose participation fulfilled good faith requirements. Said certificate will be required to record a
foreclosure deed.

Other Bills Filed include:
Foreclosure Review Division of Superior Court, Relief of Tax on Foreclosure Sale (in line with Federal Tax Law)

How Will the Massachusetts Foreclosure Mediation Program Work?

Banks usually foreclose by an auction in Massachusetts using the power of sale. Under current law, foreclosing
lenders must first send the homeowner a notice of right to cure at least 90 days before initiating foreclosure
(subject to G.L. c.244 s.35A). This Bill requires the lender to send the same notice to the MFMP. (If no notice of
right to cure is required, the lender must send a notice of intent to foreclose at least 90 days before accelerating
the note.) The MFMP then notifies homeowners of their right to participate in the mediation. Homeowners must
reply to the MFMP to schedule a mediation session.

Before the mediation, the lender will send the homeowner and MFMP a net present value analysis to review. The
homeowner will be referred to and encouraged to work with a housing counselor before mediation. The mediation
session will be conducted in person, between the homeowner and his/her representative or attorney, and the
lender’s representative, who must have authority to make an agreement. Additional mediation can be scheduled
by mutual agreement. A mediated agreement could include any commercially reasonable alternative to
foreclosure including a loan modification with principal reduction, interest rate reduction, or change in the term of
the mortgage. If agreement is reached, the homeowner has seven days to sign and return it. The entire
mediation process will last no longer than 120 days from the time the homeowner contacts the MFMP. The
mediator must certify the lender participated in mediation in good faith to complete foreclosure.

Why Do We Need Pre-foreclosure Mediation?

Voluntary modification programs fall far short of their projected goals and now are almost entirely de-funded.
Federal funding of HUD Counselling programs was cut by over 3/4s; the Attorney General, the state funder of
these programs stopped or requested not to receive monies to fund pre-foreclosure programs over a year ago.

The $75B federal Home Affordable Modification Program (HAMP) was designed to help 3 to 4 million
homeowners by the end of 2012, but by March 2010, there were only 170,000 permanently modifications. The
HAMP process takes over 14 months; homeowners send the same documents to servicers an average of 6 times.
Borrowers report: extremely long telephone waits; being transferred between departments; lost paperwork. Most
homeowners are denied but not told why and lenders foreclose during the process in violation of HAMP rules.

Four of the hardest hit Massachusetts municipalities passed pre-foreclosure mediation. Lynn implemented it for
several months with a 97% success rate of affordable loan modifications and avoided foreclosures. Ours is
the only New England state to never enact pre-foreclosure mediation.

Yet the cumulative impact of foreclosures continues to grow with loss of 10s of billions in consumer spending,
79,000 foreclosures since 2005 with 75% increase in foreclosure deeds 2017 over 2016. Foreclosures are now
spread statewide from rural communities such as Winchendon and Athol to high income suburbs. Many
homeowners have realistic solutions to propose to an authorized representative of their lender and provable legal
claims. For most distressed homeowners, all they need is a meaningful conversation with their mortgagee.
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Is Pre-Foreclosure Mediation Working in Other Places?

In Connecticut which instituted the 15 statewide mediation program now shows that 91% of homeowners who
participate garner an alternative to foreclosure with 78% receiving a long-term affordable payment arrangement;
roughly 70% participate. In other jurisdictions with mediation requirements, approximately half of homeowners
respond to offers to mediate. 60-70% of Philadelphia’s homeowners go to the initial session with roughly 1/3
remaining in their home long-term. In New York, about 80% of homeowners go to mediation, with about half of
those homeowners staying in their homes. Over 25 cities or states require foreclosure mediation (such as Maine,
Maryland, Nevada, Vermont, and Providence, RI).

How Will Pre-foreclosure Mediation Help?

The Bill gives homeowners the ability to review their mortgage directly with the lender and develop a solution
satisfactory to both parties in a time period shorter than Massachusetts’ revised 90 day Right to Cure period.
These resolutions require only one session (although more are allowed) where all required documents have
already been gathered to reach an agreement that may include:

Will Pre-Foreclosure Mediation Delay the Foreclosure Process?

No. The Bill specifies that the mediation process will take less time than the Right to Cure period already defined
in G.L. 244, s.35A, enacted in 2010. In the instances where mediation results in no satisfactory agreement, a
certificate of good faith will issue to either or both parties that met participation requirements. A good faith
certificate is sufficient to allow the mortgagee/note-holder to proceed.

Will this Bill cost or save the Commonwealth money?

Foreclosures cost everyone. One foreclosed home has a devastating ripple effect on surrounding home values (In
Boston alone, one vacated foreclosure costs neighbors, residents and the City itself from $190 thousand to
$1.072 million). Volunteer modification programs have not slowed down the rate of foreclosures and have fallen
staggeringly short of projected numbers. Lenders are also losing money; in September 2010 alone, mortgage
servicer portfolios lost $2.7 billion in foreclosure sales nationally, or 58% of original principal balances. Loan
modifications reduce losses to everyone, even lenders - mortgages modified to forgive a portion of principal lost
only 20% of loan balances.

The Massachusetts Foreclosure Mediation Program is structured so that program costs are covered by fees in a
manner that has successfully provided for mediation programs in Lynn, Massachusetts and across the country.
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